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R. Gr. HARLESS, Esq.

Docket No. 28481

GEORGE K. FORD, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
1950

May 25—Petition received and filed. Taxpayer

notified. Fee paid.

May 25—Request for Circuit hearing San Fran-

cisco filed by taxpayer. Granted 6/9/50.

May 26—Copy of petition served on General Coun-

sel.

July 5—Answer filed by General Counsel.

July 12—Copy of answer served on taxpayer, San

Francisco.

1951

Jan. 8—Hearing set March 12, 1951, San Fran-

cisco, Calif.

Mar. 5—Change of hearing date to March 19, 1951,

San Francisco, Calif.
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1951

Mar. 19—Hearing had before Judge Harron on the

merits. Appearance of Scott Fleming and

stipulation of facts filed. Briefs due May
3, 1951 ; replies due May 21, 1951.

Apr. 12—Transcript of Hearing 3/19/51 filed.

Apr. 26—Motion for extension to May 18, 1951 to

file brief, filed by petitioner, granted.

Apr. 27—Brief filed by General Counsel.

May 18—Brief filed by taxpayer. Copy served

5/21/51.

June 6—Reply brief filed by taxpayer. Copy served.

1952

May 23—Opinion rendered, Harron J. Decision will

be entered for the respondent. Copy

served.

May 23—Decision entered. Marion J. Harron, J.

Div. 13.

Jime 20—Motion for rehearing, reconsideration, and

revision of opinion filed by taxpayer. 10

copies received 7/10/52.

Aug. 25—Petition for review by United States

Court of Appeals, Ninth Circuit, filed by

taxpayer.

Aug. 25—Proof of service filed and affidavit of serv-

ice filed.

Sept. 4—Order that petitioner's motion in so far as

it requests inter alia rehearing is denied,

entered.

Sept. 4—Order that petitioner's motion in so far as

it requests inter alia reconsideration and

revision of the Court's opinion and de-

cision is denied, entered.
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In the Tax Court of the United States

[Title of Cause No. 28481.]

PETITION

The above named petitioner hereby petitions for

a redetermination of the deficiency set forth by the

Commissioner of Internal Revenue in his notice of

deficiency (Symbols IRA:90-D:HM:C:TS:PD:SF:

RSG) dated March 2, 1950, and as a basis of his

proceeding alleges as follows:

1. The petitioner is an individual whose present

residence is San Francisco, California, and whose

address for purposes herein is c/o Freed, Gebauer

& Freed, 1069 Mills Building, San Francisco, Cali-

fornia. The return for the period here involved was

filed with the Collector of the First District of Cali-

fornia.

2. The notice of deficiency (a copy of which is at-

tached and marked Exhibit ''A") was mailed to the

petitioner March 2, 1950.

3. The taxes in controversy are income taxes for

the taxable year ending December 31, 1945, in the

sum of $1,159.29.

4. The determination of tax set forth in said no-

tice of deficiency is based upon the following errors

:

(a) The Commissioner erred in holding that the

petitioner was not entitled to compute his tax lia-

bility for the taxable year 1945 under Internal Rev-

enue Code Section 107 by hypothetically recomput-

ing the additions to taxes for previous taxable

years, which would have resulted from the receipt

in those years of allocable parts of Internal Rev-
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enue Code Section 107 income received in 1945, on

the basis of what said taxes for said prior years

would have been had said Internal Revenue Code

Section 107 income actually been received ratably

in the prior years and had petitioner and his wife,

Helen L. Ford, accordingly elected to file separate

returns in said prior years.

(b) The Commissioner erred in holding that the

previous filing by petitioner and his said wife of

joint returns for years to which income received in

the taxable year 1945 was allocable for purposes of

the hypothetical recomputation provided for in In-

ternal Revenue Code Section 107 constituted a bind-

ing election by petitioner and his said wife to adhere

to the joint return method in the hypothetical re-

computation provided for in Internal Rvenue Code

Section 107.

5. The facts on which the petitioner relies as the

basis of this proceeding are as follows:

(a) Petitioner George K. Ford and Helen L.

Ford are, and at all times herein referred to, and

at all times to which Section 107 income has been

allocated for purposes of hypothetical recomputation

of tax, have been, husband and wife, residing in the

State of California, and all the income on which

the deficiencies here involved are based is com-

munity income of petitioner and his said wife.

(b) In the taxable year 1945 petitioner and his

said wife received as community income more than

80% of the total compensation for certain legal

services performed by petitioner during a period in

excess of 36 calendar months prior to the receipt of

said compensation.
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(c) Petitioner and his said wife filed joint re-

turns for the taxable years 1942, 1943, and 1944,

since on the basis of income actually received and

reported in each of said years there was then no ap-

parent advantage in or reason for their filing sep-

arate returns.

(d) Petitioner and his said wife filed separate re-

turns for the taxable year 1945 and in said returns

took advantage of the provisions of Internal Rev-

enue Code Section 107 by allocating the income

subject to the provisions of Internal Revenue Code

Section 107 received in the taxable year 1945 ratably

over the period during which the legal services for

which such compensation was received had been per-

formed, and calculated the tax which would have

been payable for such prior taxable years had the

income been received during said years, said hypo-

thetical recomputation being made on the basis of

separate returns for the taxable years 1942, 1943,

and 1944, thus reflecting the tax liability petitioner

and his said wife would have in fact incurred in said

years had ratable parts of the income in fact been

then received.

Wherefore, petitioner prays that this Court may
hear the proceeding and determine that there is no

deficiency in income tax for the taxable year ending

December 31, 1945.

/s/ ELI FREED,
/s/ EMMETT GEBAUER,

Counsel for Petitioner
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State of California,

City and County of San Francisco—ss.

George K. Ford, being duly sworn, says:

That he is the petitioner above named ; that he has

read the foregoing petition and is familiar with the

statements contained therein, and that the state-

ments contained therein are true.

/s/ GEORGE K. FORD
Subscribed and sworn to before me this 23rd day

of May, 1950.

[Seal] /s/ ALICE E. LOWRIE,
Notary Public in and for the City and County of

San Francisco, State of California. My Com-

mission expires May 23, 1952.

EXHIBIT ''A"

Treasury Department

Internal Revenue Service

74 New Montgomery St., San Francisco 5, Calif.

Office of Internal Revenue Agent in Charge,

San Francisco Division SN-IE-1

IRA:90-D:HM (C:Ts:PD:SF:RSG)

Mr. George K. Ford Mar. 2, 1950

1094 Mills Bldg., San Francisco, Calif.

Dear Mr. Ford

:

You are advised that the determination of your

income tax liability for the taxable year ended De-

cember 31, 1945, discloses a deficiency of $1,159.29

as shown in the statement attached.

In accordance with the provisions of existing in-
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Exhibit ''A"—(Continued)
ternal revenue laws, notice is hereby given of the

deficiency or deficiencies mentioned.

Within 90 days (not counting Saturday, Sunday

or a legal holiday in the District of Columbia as the

90th day) from the date of the mailing of this letter,

you may file a petition with The Tax Court of the

United States, at its principal address, Washington

4, D. C, for a redetermination of the deficiency or

deficiencies.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Internal Revenue Agent in Charge, San

Francisco 5, California, for the attention of Confer-

ence Section. The signing and filing of this form

will expedite the closing of your return by permit-

ting an early assessment of the deficiency or de-

ficiencies, and will prevent the accumulation of in-

terest, since the interest period terminates 30 days

after filing the form, or on the date assessment is

made, whichever is earlier.

Very truly yours,

GEO. J. SCHOENEMAN,
Commissioner,

/s/ By F. M. HARLESS,
Internal Revenue Agent in Charge

Enclosures: Statement, Form 1276, Form 870, Ex-

hibits A and B.

Statement

Tax Liability for The Taxable Year ended De-

cember 31, 1945:

Deficiency

Income tax $ 1,159.29
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Exhibit "A"—(Continued)

In making this determination of your income tax

liability, careful consideration has been given to

your protest filed August 29, 1949 and to the state-

ments made at the conferences held on September

20, 1949 and November 1, 1949.

A copy of this letter and statement has been

mailed to your representative, Mr. Dale B. Wolfe,

Mills Building, San Francisco, California, in ac-

cordance with the authority contained in the power

of attorney executed by you and on file in this office.

Joint returns were filed by you and your spouse

for the taxable years 1942, 1943 and 1944. Such filing

constituted a binding election on your part as to the

manner of computing your income taxes for those

years. Accordingly, the computation for the taxable

year 1945 under Section 107 (a). Internal Revenue

Code, of the taxes attributable to compensation for

personal services for the taxable years 1942, 1943

and 1944, is made on the basis of joint returns.

ADJUSTMENTS TO NET INCOME

Net income as disclosed by return $24,898.57

Unallowable deductions and additional

income

:

(a) Bank interest $ 50.00

(b) Busines income 1,333.34 1,383.34

Total $26,281.91

Nontaxable income and additional

deductions:

(c) Income taxed in prior years under

Section 107 15,608.55

Net income as adjusted $10,673.36
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Exhibit ''A"— (Continued)

EXPLANATION OF ADJUSTMENTS

(a) Income is increased by $50.00 representing interest received

on a savings accounts which was not included in the net income as re-

ported.

(b) Business income is increased by SI,333.34 representing your

one-half community share of expenses claimed against the compensa-

tion received from Herrscher vs. Howard, which are disallowed for

lack of substantiation.

(c) Income is decreased by $15,608.55 since this amount of in-

come is taxed in prior years under section 107, as shown in Exhibit A.

(d) The amount of $3,525.17 represents the tax liability computed

under section 107 on income applicable to 1944 and prior years as

shown in Exhibit B.

COMPUTATION OF TAX

Net income $10,673.36

Less: Surtax exemption 500.00

Surtax net income $10,173.36

Surtax on $10,173.36 $2,705.88

Net income $10,673.36

Less: Normal tax exemption 500.00

Normal tax net income $10,173.36

Normal tax, 3% of $10,173.36 305.20

Total tax $3,011.08

Add: (d) Tax applicable to prior years

—

Section 107 3,525.17

Correct income tax liability $6,536.25

Income tax disclosed by return, page 1, line

6 (Original, Account No. 9075422 First

California District) 5,376.96

Deficiency of income tax $1,159.29

[Endorsed] : T.C.U.S. Filed May 25, 1950.
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[Title of Tax Court and Cause No. 28481.]

ANSWER

Comes now the Commissioner of Internal Rev-

enue, respondent above named, by his attorney,

Charles Oliphant, Chief Counsel, Bureau of In-

ternal Revenue, and for answer to the petition filed

by the above-named petitioner, admits and denies as

follows

:

1, 2 and 3. Admits the material allegations con-

tained in paragraphs 1, 2 and 3 of the petition.

4. (a) and (b). Denies that the Commissioner

erred in the manner and form as alleged in sub-

paragraphs (a) and (b) of paragraph 4 of the

petition.

5. (a). Admits the material allegations contained

in subparagraph (a) of paragraph 5 of the petition.

(b) For lack of sufficient knowledge or informa-

tion, denies the material allegations contained in

subparagraph (b) of paragraph 5 of the petition.

(c) Admits that petitioner and his wife filed joint

returns for the taxable years 1942, 1943 and 1944;

denies the remaining material allegations contained

in subparagraph (c) of paragraph 5 of the petition.

(d) Admits that the petitioner and his wife filed

separate returns for the taxable year 1945; denies

the remaining material allegations contained in sub-

paragraph (d) of paragraph 5 of the petition.

6. Denies generally and specifically each and

every material allegation contained in the petition^

not hereinbefore specifically admitted, qualified, or

denied.
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Wherefore, it is prayed that the petitioner's ap-

peal be denied and that the Commissioner's de-

termination of deficiency be approved.

/s/ CHARLES OLIPHANT,
Chief Counsel, Bureau of Internal

Revenue

Of Counsel:

B. H. NEBLETT,
Division Counsel,

T. M. MATHER,
R. Gr. HARLESS,

Special Attorneys,

Bureau of Internal Revenue

[Endorsed] : T.C.U.S. Filed July 5, 1950.

Docket No. 28482

HELEN L. FORD, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES

[Printer's Note: The attached Appearances

and Docket Entries are a duplicate of those ap-

pearing on pages 1 and 2 of this printed record

except for the following two docket entries:]

1952

Sept. 4—Order that petitioner's motion filed June

20, 1952 is denied as to rehearing, entered.
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1952

Sept. 4—Order that j^etitioner 's motion filed June

20, 1952 is denied as to reconsideration

and revision of the Court's Opinion and

Decision.

The Tax Court of the United States

[Title of Cause No. 28482.]

PETITION

The above named petitioner hereby petitions for

a redetermination of the deficiencies set forth by

the Commissioner of Internal Revenue in his notice

of deficiency (Symbols IRA:90-D:HM:C:TS:PD:
SF :RSG) dated March 2, 1950, and as a basis of her

proceeding alleges as follows:

1. The petitioner is an individual whose present

residence is San Francisco, California, and whose

address for purposes herein is c/o Freed, Gebauer

& Freed, 1069 Mills Building, San Francisco, Cali-

fornia. The return for the period here involved was

filed with the Collector of the First District of

California.

2. The notice of deficiency (a copy of which is

attached and marked Exhibit "A") was mailed to

the petitioner March 2, 1950.

3. The taxes in controversy are income taxes for

the taxable year ending December 31, 1945, in the

sum of $1,159.29.

4. The determination of tax set forth in said
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notice of deficiency is based upon the following

errors

:

(a) The Commissioner erred in holding that the

petitioner was not entitled to compute her tax lia-

bility for the taxable year 1945 under Internal

Revenue Code Section 107 by hypothetically recom-

puting the additions to taxes for previous taxable

years which would have resulted from the receipt

in those years of allocable parts of Internal Revenue

Code Section 107 income received in 1945 on the

basis of what said taxes for said prior years would

have been had said Internal Revenue Code Section

107 income been received ratably in the prior years

and had petitioner and her husband, George K.

Ford, elected, accordingly, to file separate returns

in said prior years.

(b) The Commissioner erred in holding that the

previous filing by petitioner and her said husband

of joint returns for years to which income received

in the taxable year 1945 was allocable for purposes

of the hypothetical recomputation provided for in

Internal Revenue Code Section 107 constituted a

binding election by petitioner and her said husband

to adhere to the joint return method in the hypo-

thetical recomputation provided for in Internal

Revenue Code Section 107.

5. The facts on which the petitioner relies as the

basis of this proceeding are as follows:

(a) Petitioner Helen L. Ford and George K.

Ford are, and at all times herein referred to, and

at all times to which Section 107 income has been
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allocated for purposes of hypothetical recomputa-

tion of tax, have been, wife and husband, residing

in the State of California, and all the income on

which the deficiencies here involved are based is

community income of petitioner and her said hus-

band.

(b) In the taxable year 1945 petitioner and her

said husband received as community income more

than 80% of the total compensation for certain legal

services performed by said Gleorge K. Ford during

a period in excess of 36 calendar months prior to the

receipt of said compensation.

(c) Petitioner and her said husband filed joint

returns for the taxable years 1942, 1943, and 1944,

since on the basis of income actually received and

reported in each of said years there was then no

apparent advantage in or reason for their filing sep-

arate returns.

(d) Petitioner and her said husband filed sep-

arate returns for the taxable year 1945 and in said

returns took advantage of the provisions of In-

ternal Revenue Code Section 107 by allocating the

income subject to the provisions of Internal Rev-

enue Code Section 107 received in the taxable year

1945 ratably over the period during which the legal

services for which such compensation was received

had been performed, and calculated the tax which

would have been payable for such prior taxable

years had the income been received during said

years, said hypothetical recomputation being made

on the basis of separate returns for the taxable
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years 1942, 1943, and 1944, thus reflecting the tax

liability petitioner and her said husband would

have in fact incurred in said years had ratable parts

of the income in fact been then received.

Wherefore, the petitioner prays that this Court

may hear the proceeding and determine that there

is no deficiency in income tax for the taxable year

ending December 31, 1945.

/s/ ELI FREED,
/s/ EMMETT GEBAUER,

Coimsel for Petitioner

y

State of California,

City and County of San Francisco—ss.

Helen L. Ford, being duly sworn, says:

That she is the petitioner above named; that she

has read the foregoing petition and is familiar with

the statements contained therein, and that the state-

ments contained therein are true.

/s/ HELEN LOUISE FORD
Subscribed and sworn to before me this 23rd day

of May, 1950.

[Seal] /s/ ALICE E. LOWRIE,
Notary Public in and for the City and County of

San Francisco, State of California. My Com-

mission expires May 23, 1952.
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EXHIBIT ''A"

Treasury Department

Internal Revenue Service

74 New Montgomery St., San Francisco 5, Calif.

Office of Internal Revenue Agent in Charge,

San Francisco Division

IRA:90-D:HM (C:TS:PD SFiRSG)

Mrs. Helen L. Ford Mar. 2, 1950

1094 Mills Bldg., San Francisco, Calif.

Dear Mrs. Ford:

You are advised that the determination of your

income tax liability for the taxable year Decem-

ber 31, 1945 discloses a deficiency of $1,159.29 as

shown in the statement attached.

In accordance with the provisions of existing in-

ternal reevnue laws, notice is hereby given of the

deficiency or deficiencies mentioned.

Within 90 days (not counting Saturday, Simday

or a legal holiday in the District of Columbia as the

90th day) from the date of the mailing of this let-

ter, you may file a petition with The Tax Court of

the United States, at its principal address, Wash-

ington, D. C, for a redetermination of the deficiency

or deficiencies.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Internal Revenue Agent in Charge, San

Francisco 5, California for the attention of Confer-
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Exhibit ''A"—(Continued)

ence Section. The signing and filing of this form

will expedite the closing of your return by per-

mitting an early assessment of the deficiency or de-

ficiencies, and will prevent the accumulation of in-

terest, since the interest period terminates 30 days

after filing the form, or on the date assessment is

made, whichever is earlier.

Very truly yours,

GEO. J. SCHOENEMAN,
Commissioner

/s/ By F. M. HARLESS,
Internal Revenue Agent in Charge

Enclosures: Statement, Form 1276, Form 870, Ex-

hibits A and B.

Statement

Tax Liability for the Taxable Year ended Decem-

ber 31, 1945:

Deficiency

Income Tax $ 1,159.29

In making this determination of your income tax

liability, careful consideration has been given to

your protest filed August 29, 1949, and to the state-

ments made at the conferences held on September

20, 1949 and November 1, 1949.

A copy of this letter and statement has been

mailed to your representative, Mr. Dale B. Wolfe,

Mills Building, San Francisco, California, in ac-

cordance with the authority contained in the power
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Exhibit ''A"—(Continued)

of attorney executed by you and on file in this office.

Joint returns were filed by you and your spouse

for the taxable year 1942, 1943 and 1944. Such filing

constituted a binding election on your part as to the

manner of computing your income taxes for those

years. Accordingly the computation for the taxable

year 1945 under Section 107(a) Internal Revenue

Code, of the taxes attributable to compensation for

personal services for the taxable years 1942, 1943

and 1944, is made on the basis of joint returns.

Mrs. Helen L. Ford Statement

ADJUSTMENTS TO NET INCOME

Net income as disclosed by return $24,898.57

Unallowable deductions and additional

income

:

(a) Bank interest $ 50.00

(b) Business income 1,333.33 1,383.33

Total $26,281.90

Nontaxable income and additional

deductions

:

(c) Income taxes in prior years under

Section 107 15,608.55

Net income as adjusted.... $10,673.35

EXPLANATION OF ADJUSTMENTS

(a) Income is increased by $50.00 representing interest received

on savings accounts which was not included in the net income as

reported.

(b) Business income is increased by $1,333.33 representing your

one-half community share of expenses claimed against the compensa-

tion received from Herrscher vs. Howard, which are disallowed for

lack of substantiation.

(c) Income is decreased by $15,608.55 since this amount of in-
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Exhibit '^A"—(Continued)

come was taxed in prior years under section 107 as shown in Ex-

hibit A.

(d) The amount of $3,525.17 represents the tax liability computed

under section 107 on income applicable to 1944 and prior years, as

shown in Exhibit B.

COMPUTATION OF TAX

Net income $10,673.35

Less: Surtax exemption 500.00

Surtax net income $10,173.35

Surtax on $10,173.35 $2,705.88

Net income $10,673.35

Less: Normal tax exemption 500.00

Normal tax net income $10,173.35

Normal tax, 3% of $10,173.35 305.20

Total tax $3,011.08

Add: (d) Tax applicable to prior years

—

Section 107 3,525.17

Correct income tax liability $6,536.25

Income tax disclosed by return, page 1, line

6 (Original, Account No. 9075423 First

California District) 5,376.96

Deficiency of income tax $1,159.29
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EXHIBIT ''A"

Section 107 Fees

One-half

Pescadero O'Dea Herrscher Each

Fire Case Estate vs. Howard Total Return

1937 $ 190.28 $ 190.28 $ 95.14

1938 285.43 285.43 142.71

1939 285.43 $ 1,548.96 1,834.39 917.20

1940 285.43 2,323.50 2,608.93 1,304.46

1941 285.43 2,323.50 2,608.93 1,304.47

1942 285.43 2,323.50 1,762.49 4,371.42 2,185.71

1943 285.43 2,323.50 7,049.94 9,658.87 4,829.43

1944 285.43 2,323.50 7,049.94 9,658.87 4,829.43

Income taxed in prior years—Section 107 $15,608.55

1945 190.27 2,129.82 6,462.55 8,782.64 4,391.32

>,378.56 $15,296.28 $22,324.92 $39,999.76 $19,999.87



Helen L. Ford

1937

Net income per return $10,793.55

Add:

Operating loss carry-over 1941

Allocation of Section 107 compensation. 95.14

Income as adjusted $10,888.69

Less : Standard Deduction „

Less:

Exemptions

Normal and Surtax exemption..

13.50

surtax net income - 9,538.69

Less:

Earned income credit 1,023.21

\ormal tax net income 8,515.48

\ormal tax ~ 340.62

iurtax ~ 272.32

lefense tax ~

ictory tax net income -

Less: Exemptions _

bcome subject to victory tax

Victory tax before credit (5% of $12,673.89).

Less: Credit (40% of $633.69)

^A victory tax..

L'nforgiven 1942 tax carried to 1943 (^4 of $184.40).

lorrect income tax liability 612.94

lax disclosed by original return 603.83

Separate return for 1937

Your one-half community share..

9.11

Summary of tax in prior years applicable to Section 107 income:

1937 $ 9.11

1939 2.69

1940 28.75

1943 2,012.99

1944 1,471.63

$3,525.17

[Endorsed] : T.C.U.S. Filed May 25, 1950.

EXHIBIT "B"
Tax Applicable to Section 107

Compensation for 1944 and Prior Years

1938 1939 1940 1941 1942

$ 1,032.01 $ 1,092.51 $ 1,065.58 $(7,668.15) $(4,739.04)

2,608.93

285.43 1,834.39 2,608.93 2,608.93 4,371.42

$ 1,317.44 $ 2,926.90 $ 3,674.51 $(5,059.22) $ 2,241.31

2,500.00

0.00

2,500.00

5.37

0.00

5.37

2.69

2,000.00

0.00

0.00

426.90

292.69

1,674.51

367.45

0.00

0.00

0.00

134.21

5.37

0.00

1,307.06

52.28

0.00

5.23

57.51

0.00

57.51

28.75

1,200.00

1943

$( 245.88)

4,508.90

9,658.87

$13,921.89

1,200.00

21

1944

$ 2.595.39

9,658.87

$12,254.26

500.00

11,754.26

1,000.00

1,041.31

224.13

$13,921.89

l,24S.OO

12,721.89

1,392.19

10,754.26

817.18

49.03

135.37

11,329.70

679.78

2,919.88

380.21

10,754.26

322.63

2,926.62

$12,673.89

633.69

253.48

184.40 3,979.87

46.10

4,025.97

0.00

3,249.25

306.00

4,025.97 2,943.25

2,012.99 1,471.63
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[Title of Tax Court and Cause No. 28482.]

ANSWER
Comes now the Commissioner of Internal Rev-

enue, respondent above named, by his attorney,

Charles Oliphant, Chief Counsel, Bureau of In-

ternal Revenue, and for answer to the petition filed

by the above-named petitioner, admits and denies as

follows

:

1, 2 and 3. Admits the material allegations con-

tained in paragraphs 1, 2 and 3 of the petition.

4. (a) and (b). Denies that the Commissioner

erred in the manner and form as alleged in sub-

paragraphs (a) and (b) of paragraph 4 of the

petition.

5. (a) Admits the material allegations contained

in subparagraph (a) of paragraph 5 of the petition.

(b) For lack of sufficient knowledge or informa-

tion, denies the material allegations contained in

subparagraph (b) of paragraph 5 of the petition.

(e) Admits that petitioner and her husband filed

joint returns for the taxable years 1942, 1943 and

1944 ; denies the remaining material allegations con-

tained in subparagraph (c) of the paragraph 5 of

the petition.

(d) Admits that the petitioner and her husband

filed separate returns for the taxable year 1945;

denies the remaining material allegations contained

in subparagraph (d) of paragraph 5 of the petition.

6. Denies generally and specifically each and

every material allegation contained in the petition,
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not hereinbefore specifically admitted, qualified, or

denied.

Wherefore, it is prayed that the petitioner's ap-

peal be denied and that the Commissioner's deter-

mination of deficiency be approved.

/s/ CHARLES OLIPHANT,
Chief Counsel, Bureau of Internal

Revenue

Of Counsel:

B. H. NEBLETT,
Division Counsel,

T. M. MATHER,
R. G. HARLESS,

Special Attorneys,

Bureau of Internal Revenue

[Endorsed] : T.C.U.S. Filed July 5, 1950.

The Tax Court of the United States

MINUTES OF PROCEEDINGS

Date, Mar. 19, 1951. Place, San Francisco. Docket

Nos. 28481-28482.

Proceeding: George K. Ford-Helen L. Ford.

Assigned to Judge Marion J. Harron, Division

No. 13.

Counsel: For Petitioner, Scott Fleming, Esq.,

1069 Mills Bldg., San Francisco, Calif. For Re-

spondent, R. G. Harless, Esq.
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Stenograph Reporter, E. Conklin. Hearing 11:00-

11:20. Sub. Transcript ordered: Yes.

On the merits: Yes. On motion of (Submitted by

stipulation of all facts).

Filed at hearing: Appearance of Scott Fleming,

Esq. (in both dockets) ; Stipulation of facts.

Petitioner's brief, May 3, 1951; Reply, May 21,

1951. Respondent's brief. May 3, 1951; Reply, May
21, 1951.

Witnesses for Petitioner: None.

Witnesses for Respondent: None.

/s/ GEORGE J. BAIRD,
Deputy Clerk

[Title of Tax Court and Causes Nos. 28481-2.]

ENTRY OF APPEARANCE

The undersigned, being duly admitted to practice

before The Tax Court of the United States as At-

torney, herewith enters his appearance for the peti-

tioner in the above-entitled proceeding.

/s/ SCOTT FLEMING,
Freed, Gebauer & Freed, 1069 Mills Bldg., San

Francisco.

[Endorsed] : T.C.U.S. Filed Mar. 19, 1951.
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[Title of Tax Court and Causes Nos. 28481-2.]

STIPULATION OF FACTS

It Is Mutually Stipulated and Agreed, by and be-

tween the parties hereto, through their respective

attorneys of record, that the following statements

are true; that this proceeding may stand submitted

upon the filing of this stipulation, and that briefs

shall be filed within the time to be fixed by the

Court as provided in Rule 30(a) of the Court's

Rules of Practice

:

1. Petitioners George K. Ford and Helen L.

Ford are husband and wife, and now are and at all

times material to this controversy have been resi-

dents of the State of California. All income tax re-

turns involved in this proceeding were filed with the

Collector of Internal Revenue for the First District

of California.

2. Petitioner George K. Ford is an attorney at

law, duly licensed to practice in all courts of the

State of California. All income involved in this pro-

ceeding was community income of petitioner George

K. Ford and his wife, petitioner Helen L. Ford.

Petitioners were entitled to divide such income

equally between them for income tax purposes, each

petitioner reporting one-half thereof on a separate

return, or to aggregate such income and report the

whole thereof on a joint return.

3. Petitioners are on the cash basis, and their

accounting period is the calendar year. For the cal-

endar years 1942, 1943, and 1944 petitioners filed
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joint returns reporting the aggregate income ac-

tually realized by them in each of such years, as

follows

:

1942 (Loss resulting from business deductions

and loss carryover) Loss (S4,739.04)

1943 (Loss resulting from business deductions

and loss carryover) Loss ($ 245.88)

1944 Income $2,595.39

At the time said returns were filed there was no

financial or tax advantage to filing separate returns

for such years. Said returns were prepared for peti-

tioners by Dale B. Wolfe, a certified public ac-

countant.

4. During the period covered by the aforesaid

returns, petitioner George K. Ford had been render-

ing personal services as an attorney at law in con-

nection with several legal matters. Said services ex-

tended over a period of time in excess of thirty-six

(36) months, and in each such matter more than

eighty percent (80%) of the total compensation

therefor was received in one year, the taxable year

1945, and petitioners were and are entitled to the

benefits of the provisions of Internal Revenue Code

Section 107 with respect thereto. (Hereafter this in-

come is referred to as ''Section 107 income.") Said

Section 107 income received in 1945 was as follows:

Commenced Completed Duration

Pescadero Fire Case....4-30-37 8-21-45 S 2,378.56 100 Months

O'Dea Estate 5- 1-39 12- 1-45 15,296.28 79 Months

Herrschervs Howard 10-10-42 12-14-45 22,324.92 38 Months

$39,999.76
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In addition, petitioners received other income in

1945 in such amount that their adjusted gross for

1945 amounted to $53,563.82, which sum includes the

aforesaid $39,999.76 Section 107 income.

5. For 1945 petitioners filed separate income tax

returns, each taking into account one-half of their

aggregate income, as then computed, as follows:

Adjusted Gross Section 107

Income Income

Petitioner George K. Ford S25,398.58 $18,666.54

Petitioner Helen L. Ford 25,398.57 18,666.55

(

By reason of adjustments which are not in issue

in this proceeding, said returns have been adjusted

to take into account the income set forth in Para-

graph 4, above, as follows:

Adjusted Gross Section 107

Income Income

Petitioner George K. Ford $26,781.91 $19,998.88

Petitioner Helen L. Ford 26,781.91 19,998.88

Petitioners claimed the benefits of Internal Rev-

enue Code Section 107 with respect to the aforesaid

Section 107 income, and in so doing, and in making

the requisite hypothetical allocations of such Section

107 income over the periods during whchi the services

for which it was paid were respectively performed^

and in order to determine what tax would have been

attributable thereto had such Section 107 income

been received pro rata over the period during which

it was earned, petitioners computed the additional

tax attributable to the taxable years 1942, 1943, and
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1944 on the basis of what their tax would have been

had they filed separate returns for such years, each

reporting one-half of the Section 107 income at-

tributable to each of said years. If the Section 107

income had in fact been received pro rata over the

period during which it was earned, it would have

been to petitioners' financial advantage to have filed

separate returns for the taxable years 1942, 1943,

and 1944.

6. The deficiency asserted for the year 1945

which is involved in this proceeding is based on the

asserted ground that: *' Joint returns were filed by

you and your spouse for the taxable years 1942,

1943 and 1944. Such filing constituted a binding

election on your part as to the matter of computing

your income taxes for those years. Accordingly, the

computation for the taxable year 1945 under Section

107 (a). Internal Revenue Code, of the tax attribu-

table to compensation for personal services for the

taxable years 1942, 1943 and 1944, is made on the

basis of joint returns."

7. The sole issue involved in these proceedings is

whether in reporting the aforesaid Section 107 in-

come in 1945, petitioners were bound to compute

their taxes on the basis of joint returns for the

calendar years 1942, 1943, and 1944, or whether

petitioners were entitled, in computing their 1945

taxes under the relief provisions of Internal Rev-

enue Code Section 107, to adopt the more favorable

method of making the necessary prior year com-
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putations on the basis of separate returns for said

prior years.

/s/ ELI FREED,
/s/ EMMETT GEBAUER,
/s/ SCOTT FLEMING,

Counsel for Petitioners

/s/ CHARLES OLIPHANT,
Chief Counsel, Bureau of Internal Revenue, Coun-

sel for Respondent.

[Endorsed] : T.C.U.S. Filed Mar. 19, 1951.

[Title of Tax Court and Causes Nos. 28481-2.]

Customs Courtroom No. 421, U.S. Appraisers Bldg.,

San Francisco, California

Monday, March 19, 1951

(Met, pursuant to disposition of Docket No.

107080, at 11:00 o'clock a.m.)

Before Hon. Marion J. Harron, Judge.

Appearances: Scott Fleming, Esq., Mills Bldg.,

San Francisco, Calif., appearing on behalf of the

Petitioners. R. G. Harless, Esq., (Hon. Charles Oli-

phant, Chief Counsel, Bureau of Internal Revenue),

appearing for the Respondent.

PROCEEDINGS
The Clerk: I will call next Docket Nos. 28481

and '82, George K. Ford and Helen L. Ford.

State your appearances for the record, gentlemen.

Mr. Fleming : Scott Fleming for the Petitioners.

Mr. Harless : R. G. Harless for the Respondent.
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If the Court please, before we get into this mat-

ter I will file the complete stipulation of facts with

the Clerk.

The Court: Thank you, Mr. Harless.

The stipulation of facts is received and will be

made a part of the record.

Mr. Harless : And I move to consolidate the cases.

The Court: Motion to consolidate is granted.

Mr. Fleming, have you filed an entry of appear-

ance in this proceeding? You are from Mr. Freed 's

office; is that correct?

Mr. Fleming: I am.

The Court: The Clerk will give you an entry of

appearance that you may fill in at the conclusion

of the trial.

Will you make your opening statement, please,

Mr. Fleming.

Opening Statement on Behalf of the Petitioners,

by Mr. Fleming

Mr. Fleming: If it please the Court, this case

involves a technical point of the construction of

Section 107 of the Internal Revenue Code and the

Sections regarding the filing of returns.

The situation in brief is this

:

The Petitioners, husband and wife, residing in

California, their income being commimity income

according to the stipulation; the husband, George

K. Ford, a noted attorney of this City, earning in-

come from personal services over a period in excess

of thirty-six months. These services extended over

the years 1942, '43 and '44. During those years the



32 George K. Ford and Helen L. Ford vs.

income of the Petitioners was relatively low and at

that time joint returns were filed, reporting the

aggregate income of the Petitioners.

In the year 1945 attorney's fees were realized in

substantial amount as a result of services performed

over those earlier years; and in computing the tax

due for 1945 the Petitioners, making the hypothe-

tical recomputation of income required by Section

107, the hypothetical computation of the taxes which

would have been attributable to the income realized

in 1945, had it been realized ratably over the preced-

ing years, made that computation on the basis of

separate returns for 1942, '43 and '44, in which

years joint returns had been filed.

In brief, it is the position of the Respondent that

the filing of joint returns in 1942, '3 and '4 consti-

tuted a binding election by the Petitioners for all

purposes, so that in making the Section 107 com-

putation in 1945 they had to be paid on the basis

of joint returns for the earlier years.

It is the position of the Petitioners that the

statutes and regulations governing the binding elec-

tion by filing a joint return have nothing to do with

this problem. Because the problem does not relate

in any way to opening up the returns for '42, '3

and '4, or changing the taxes for those years. The

problem relates solely to the tax for the year 1945,

and the reference to the income of prior years is

made merely as a hypothetical recomputation and

in no way opens up the returns for those prior

years. And consequently the question of binding
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election by filing such returns is not involved in

the case.

It is further the Petitioners' point that Section

107 is a relief provision, and in order to secure to

taxpayers the benefits which it was intended to con-

fer, they must be given the right to make the

hypothetical recomputation based on earlier years

in a manner that reflects the tax which would have

been attributable to such income had it been then

received. And that, obviously, it seems to Petition-

ers, is the lowest tax which would have been at-

tributable to such income for those years and there-

fore entitles the Petitioners to make the recomputa-

tion on the basis of splitting the income equally be-

tween them for those years.

To refer briefly to the code, Section 107(a) con-

tains this language: ''The tax attributable to any

part thereof" (referring to Section 107 income)

"which is included in the gross income of any in-

dividual shall not be greater than the aggregate of

taxes attributable to such part had it been included

ratably over the period during which it was earned,"

in effect.

Now, the Petitioners contend that the aggregate

of taxes attributable to such part, had it been in-

cluded ratably over the period during which it was

earned, is the taxpayers' lowest tax liability at-

tributable to such income and is consequently the

tax liability based on filing of separate returns for

such years; or, to eliminate any inference that an

opening up of the earlier years is involved, it is a

hypothetical computation of the lowest aggregate
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tax which would have resulted to the Petitioners

had they received the income in those years.

If your Honor has any questions with regard to

the case, I would be glad to try to answer them.

The Court: It is one of those questions that con-

front us because in a code which involves so many
provisions, those who draft them cannot anticipate

what the logical consequences are going to be, given

an unusual fact situation.

Mr. Harless*?

Opening Statement on Behalf of the Respondent,

By Mr. Harless

Mr. Harless: If the Court please, I believe Mr.

Fleming has outlined briefly the factual situation in-

volved here. I would like to point out, however, that

in the notice of deficiency the Respondent has ad-

mitted the community property nature of these

amounts. He has also admitted that Section 107 is

applicable and has made a computation under that

section.

As Mr. Fleming pointed out, our real problem

here is one which could probably not arise any-

where but in a community-property state. Respond-

ent takes the position that the election made by the

Petitioners in 1943, 1944 and 1945 to file joint re-

turns must bind the Respondent when he comes to

make this hypothetical allocation for and from the

year 1945. As I stated before, the community-prop-

erty nature of this income creates a problem here

and one which obviously the Congress did not have

in mind probably when it enacted Section 107.
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The Court: I expect you cannot add very much
to what has been said

Mr. Harless : There is little to add.

The Court : in describing the problem, and I

think there is very little that I can ask you at this

time excepting this:

We have in this case a deficiency in Mr. Ford's

income tax liability for 1945 in the amount of

$1,159.29. Mrs. Ford's petition is here only because

the parties have filed separate returns.

Mr. Harless: That is essentially correct.

The Court: So there is really no issue in Docket

No. 28482.

It would be at least interesting to know at this

time, if you can inform the Court, what the differ-

ence in tax is. What is the practical aspect of this

problem? Does the Petitioner claim that there is no

deficiency ?

Mr. Harless: I believe that it would work out

almost that way, your Honor.

Mr. Fleming: There are a couple of other items

which are not involved in this proceeding, and on

the final computation they might produce a small

deficiency. So there would be a recomputation re-

quired in any event, but the bulk of the deficiency

is due to the issue here presented: whether or not

the recomputation could be made on the basis of

splitting the income between the spouses.

The Court: The adjustment shown on your ''C"

on page 2 of the statement attached to the notice

of deficiency shows this adjustment: "Income is de-

creased by $15,608.55 since this amount of income
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was taxed in prior years under Section 107, as

shown in Exhibit A". Exhibit A is a schedule in

the notice of deficiency.

It is that adjustment which gives rise to the issue,

is it not?

Mr. Harless: Essentially yes, your Honor. That

adjustment is the one that comes about by reason

of the Respondent's action in recomputing the tax

on the basis of joint returns. The taxpayer, when

he filed the returns for both himself and his wife,

had computed it on the basis of separate returns

in the previous years, and the Commissioner has

come along now and set it up as though it were

joint.

The Court: Your statement now does not en-

lighten the Court. I think that I can only indicate

to you now that when you submit your briefs to

the Court you should give whatever space in your

brief is required to show what I may call the me-

chanical aspects of this issue, just as you would do

if we were to sit down now and try to work it out

across the table in a conference. If I do not say that,

you may think that the Court will immediately

grasp the arithmetic side of this problem. The Court

would only get to that point working alone by doing

quite a bit of work with a pencil. Don't you see?

So before you get to the discussion in your briefs

of the merits of the question and your respective

views on the matter of the interpretation of the

statute, I would like you to make it clear how you

allocate the fees that were received in the taxable

years to earlier years.
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Is that not one step that you have to take?

Mr. Fleming: Yes, that is one of the steps.

The Court: After you have made an allocation

so that you spread these fees over the period during

which the services were performed, you then have

to in effect allocate a tax to the income that you

allocated to the earlier years. Is that not correct?

Mr. Fleming: That is correct.

The Court: The parties are in dispute as to how
to make that allocation of tax to the earlier years.

Mr. Fleming: Yes.

The Court: The parties are not in dispute in the

matter of allocating the income to the years during

which they were earned.

Mr. Harless: That is correct.

The Court: In your opening statement, while I

am sure that you have considered it adequate to go

just as far as you have gone, you really do not

make clear to the Court the real difference between

the parties in the computation. We might need a

blackboard for you to do that and it may take a

little bit more time than you think you should take

this morning.

Mr. Fleming: Well,

The Court: I would be very glad to see coimsel

about this case. I will have some time if you want

to come in and go over it with me.

Mr. Fleming: All right.

The Court : We could not do it today, but I may

ask you to do that and have the Clerk get in touch

with you. It might be better to do that while I am
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here and I do have some time than to wait for you

to cover it in your briefs.

Mr. Fleming: All right.

The Court : The matter of reasoning out a prob-

lem of this kind is in my opinion difficult unless

we have a very clear picture of what the difference

is between you in your calculations, and I want to

be very sure that I understand that.

I believe that is all we can do with this this morn-

ing anyway. Is that correct?

Mr. Harless: Yes, your Honor.

Mr. Fleming: I believe so. If you would like to

discuss the case directly, there would be no point

in any further attempt to clarify it now.

The Court: Let me just inquire whether Mr.

Harless has anything else to say at this time.

Have you?

Mr. Harless: At this time, your Honor, no. If

we are going to make an effort to take care of it ex

parte, we may as well get to the point where we

know just what we want, and then we will be pre-

pared to give the Court whatever information the

Court desires.

The Court: But then we should complete our

record.

Mr. Fleming, supposing you proceed to whatever

else you think it might be well to mention at this

time.

Mr. Fleming: You Honor, I know of nothing

further that there is any need of mentioning at this

time if we are going to have a further discussion.

I would like to make this request: that the further
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discussion be arranged for next week, if possible. It

just happens that I have here a transcript of record

from the Ninth Circuit Court in a case that your

Honor decided and that we have appealed, and the

brief is due next week. So I am very occupied from

now until a week from today.

The Court: Which case is that?

Mr. Fleming: That is Fred C. Hall vs. the Com-
missioner.

The Court: Oh, yes. Then we cannot have any

conference. I will have no time next week.

Mr. Fleming : No time next week ?

The Court: Couldn't you come in for an hour

Wednesday morning?

Mr. Fleming: This Wednesday morning?

The Court: Yes.

Mr. Fleming : All right. I will arrange to do that.

The Court: At 9:30?

Mr. Fleming: (Nodding affirmatively).

The Court: Do you agree, Mr. Harless, that it

will be a good idea to have this conference?

Mr. Harless: Yes, I believe so; to work out the

mathematical aspects.

The Court: It will save the Court's time. It is

one that might have to be court reviewed and I can

make my problem clearer to the Court if we can do

that.

Then I will see you Wednesday morning at 9:30.

However, this concludes the making of the record

in the case.

That is agreeable to counsel?

Mr. Fleming: That is agreeable.
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The Court : And the Clerk will give us the dates

of the briefs.

The Clerk: Briefs will be due on May 3, 1951;

reply briefs on May 21, 1951.

The Court: That concludes this proceeding.

(Whereupon, at 11 :20 a.m., the hearing in the

above-entitled matter was concluded.)

[Endorsed] : T.C.U.S. Filed April 12, 1951.

EXHIBIT '^A"

[Attached to Brief of Petitioners after Hearing]

METHOD OF COMPUTATION
I.R.C. Section 107

In accordance with the court's request, counsel

for the petitioners, with the assistance of counsel

for the government, have prepared the following

Exhibit, intended to illustrate the method of com-

putation and clarify the points of disagreement.

This was intended to be a joint exhibit, but as

government counsel have not had an opportunity to

review it in its final form, it is submitted subject to

such comment or elaboration as government counsel

feel appropriate.

The steps have been set out at length and in

elaborote form in the interests of clarity and in

order to eliminate any short-cuts or unexplained as-

sumptions.

The figures are based upon those set forth in the

stipulation, and in the 90 day letters.
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Exhibit "A"—(Continued)

However, because a slightly different method of

computation has been used in the interests of clarity,

there are some discrepancies in the cents column,

arising from variation in the treatment of fractions

of cents.

In the interest of simplicity the schedules of tax

computation for prior years are summarized so as

to reflect only computations and changes bearing on

the controversy between the parties. Thus the de-

tails of tax computation, e.g., the amomit of normal

tax, surtax, victory tax, tax credits, etc., are not

shov/n, as these figures follow mathematically from

a given net income figure and present no special

problem under either the commissioner's or peti-

tioners' theories. More detailed computations are set

forth in Exhibit "B" to the 90 day letters.

It will be noted that the only point at which

there is any disagreement is in Step 7 (computa-

tions for prior years), and then only for the years

1943 and 1944. In such years there is no disagree-

ment as to the amount or method of determining the

hypothetical income allocable to such years. Neither

is there any disagreement as to the method of com-

putation on the joint or separate return basis; the

only issue is as to whether a determined amount of

income agreed to be community income can be

divided equally among the petitioners in making

§107 computations for such years.

These computations are set forth as illustrative

of method only and are not intended to be taken

as correct final computations. They have not been



42 George K. Ford and Helen L. Ford vs.

Exhibit ''A"—(Continued)
reviewed by the government's audit department nor

by the taxpayers' accountant, and of course they

may be modified as a result of the decision in this

case.

METHOD OF COMPUTATION
I.RC. §107

Step 1*
: Compute Tax Liability for 1945 without regard to I.R.C.

§107. This is done on the basis of separate returns equally dividing

income and deductions, because the income involved makes this

method clearly advantageous.

Adjusted Gross Income**, 1945 $53,563.82

^2 to H 26,781.91

Tax 11,384.79

% to W 26,781.91

"'Tax 11,384.79

Aggregate Family Tax $22,769.58

Step 2: Determine amount of I.R.C. §107 Income received in 1945,

and period during which services were performed.

§107 Income Received in 1945 $39,999.76

Duration

Source Commenced Completed of Services Fee

Pescadero Fire Case.... 4-30-37 8-21-45 100 Months $ 2,378.56

O'Dea Estate 5- 1-39 12- 1-45 79 Months 15,296.28

Herrscher vs Howard 10-10-42 12-14-45 38 Months 22,324.92

,999.76

Total Adjusted Gross Income, 1945 $53,563.82

Less I.R.C. §107 39,999.76

Non-107 Income received in 1945 $13,564.06

The steps here set forth are an elaboration and more detailed

breakdown of those given in Reg. Ill Sec. 29.107-1.

1945 computations based on adjusted gross income to avoid com-

plications resulting from adjustments which are not in issue.
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Step 3: Allocate Fees over Period of Services (See Reg. Ill Sec.

29.107-1
)

Pescadero O'Dea Herrscher One-half

Fire Case Estate vs. Howard Total Each Return

1937 s 190.28 $ 190.28 $ 95.14

1938 285.43 285.43 142.71

1939 285.43 $ 1,548.96 1,834.39 917.20

1940 285.43 2,323.50 2,608.93 1,304.46

1941 285.43 2,323.50 2,608.93 1,304.47

1942 285.43 2,323.50 $ 1,762.49 4,371.42 2,185.71

1943 285.43 2,323.50 7,049.94 9,658.87 4,829.43

1944 285.43 2,323.50 7,049.94 9,658.87 4,829.43

Income hypothetically attributed to prior years

under Section 107 $15,608.55

1945 190.27 2,129.82 6,462.55 8,782.64 4,391.32

Total $2,378.56 $15,296.28 $22,324.92 $39,999.76 $19,999.87

i

Step 4: Determine tax for 1945, excluding §107 Income.

1945 income exclusive of §107 income $13,564.06

1/2 to H $6,782.03

Tax thereon $1,476.79

1/2 to W 6,782.03

Tax thereon 1,476.79

Total 1945 tax excluding §107 income $2,953.58

Step 5" Determine tax for 1945 attributable to §107 Income received

in 1945.

H W Total

Tax for 1945 without regard

to §107 (Step 1) $11,384.79 $11,384.79 $22,769.58

Less tax for 1945 excluding

§107 Income (Step 4) 1,476.79 1,476.79 2,953.58

Equals 1945 tax attributable to

§107 Income $ 9,908.00 $ 9,908.00 $19,816.00
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Step 6: Determine tax for 1945 on basis of non-107 Income and

§107 Income attributable to 1945.

Section 107 income allocable to 1945 $ 8,782.64

1/2 to H $ 4,391.32

1/2 to W 4,391.32

Total income taxable as of 1945 22,296.70*

1/2 to H 11,193.36

Tax attributable to 1945.- $3,011.08

1/2 to W 11,193.36

Tax attributable to 1945.... 3,011.08

Aggregate family tax attribut-

able to 1945 $6,022.16

H W Total

Tax attributable to 1945 $3,011.08 $3,011.08 $6,022.16

Less tax for 1945 excluding

Section 107 income (Step 4) 1,476.79 1,476.79 2,953.58

Equals tax for 1945 on Section 107

income attributable to 1945 $1,534.29 $1,534.29 $3,068.58

* Equals non-107 income received in 1945 (last entry, Step 2) plus

Section 107 income attributable to 1945 (Step 3).

I

Step 7: Computation of increase in prior year taxes which would

have resulted had the §107 income been actually received in the

years to which it is allocable.

1937

Separate Returns Filed

H W
Net Income Reported....$10,582.60 $10,793.95

Tax Paid $602.73 $603.83

§ 107 Income allocable

to 1937 95.14 95.14

Hypothetical income

for 1937 $10,677.74 $10,888.69

Hypothetical 1937 tax.... 611.84 612.94

Less tax paid 602.73 603.83
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1937—Separate Returns Filed— (Continued)

Increase in 1937 tax

which would have re-

sulted had §107 in-

come been actually

received as allocated.

(Hereafter called

"Additional Tax") .... 9.11 9.11

1938*

Joint Return Filed

Net Income Reported $ 1,032.01

Tax Paid 00.00

§107 Income Allocable to 1938.... 285.43

Hypothetical 1938 Income $ 1,317.44

Hypothetical 1938 Tax 00.00

Less Tax Paid 00.00

Additional Tax 00.00

H 1/2 W 1/2

00.00 00.00

* For 1938, 1939, 1940, and 1941, the amount of income was suffi-

ciently low that, even including the portion of I.R.C. §107 income al-

locable to such years, there is either no tax advantage to be gained

from splitting the income on a separate return basis, or such ad-

vantage was negligible; accordingly the joint return method has been

adhered to for such years, and the resulting additional tax has been

divided equally between the petitioners in order to carry it forward

to their respective separate returns for 1945. No issue is involved in

this proceeding with respect to the method of computation for such

years. (No systematic separate return advantage appears until the

aggregate family income, after all deductions and exemptions, ex-

ceeds the limit of the first surtax bracket.)
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1939

Joint Return Filed

Net Income Reported $ 1,092.51

Tax paid 00.00

§107 Income Allocable to 1939.... 1,834.39

Hypothetical 1939 Income 2,926.90

Hypothetical 1939 Tax 5.37

Less Tax Paid 00.00

Additional Tax $ 5.37

H 1/2 W 1/2

2.69 2.69

1940

Joint Return Filed

Net Income Reported $ 1,065.58

Tax Paid 00.00

§107 Income Allocable to 1940.... 2,608.93

Hypothetical 1940 Income $ 3,674.51

Hypothetical 1940 Tax 57.51

Less Tax Paid 00.00

Additional Tax $ 57.51

H 1/2 W 1/2

28.75 28.75

1941

Joint Return Filed

Net Income Reported Loss $(7,668.15)

Tax Paid 00.00

§107 Income Allocable to 1941.... 2,608.93

Hypothetical 1941 Income..Loss $(5,059.22)

Hypothetical 1941 Tax 00.00

Less Tax Paid 00.00

Additional Tax 00.00

H 1/2 W 1/2

00.00 00.00
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1942

Joint Return Filed

Net Income Reported Loss $(4,739.04)

Tax Paid 00.00

Hypothetical Reduction of Net

Operating Loss Carry Forward

by reason of §107 Allocation.... 2,608.93

§107 Income Allocable to 1942.... 4,371.42

Hypothetical Increase in 1942 In-

come $ 6,980.35

Less Loss (4,739.04)

Hypothetical 1942 Income $ 2,241.31

Hypothetical 1942 Tax 184.40

% of 1942 Tax Forgiven* 138.30

1/4 of 1942 Tax Unforgiven 46.10

* Under Current Tax Payment Act of 1942. See next page for com-

putation of combined 1942-1943 tax and division thereof between

H and W.

COMMISSIONER'S CONTENTIONS WITH RESPECT TO 1943*

1943

Joint Return Filed

Net Income Reported Loss (245.88)

Tax Paid 00.00

Hypothetical Reduction of Net

Operating loss Carry Forward

by reason of §107 Allocation.... 4,508.90

§107 Income Allocable to 1943.... 9,658.87

Hypothetical Increase in 1943 In-

come S14,167.77

Less Loss 245.88

Hypothetical 1943 Income $13,921.89

Hypothetical 1943 Tax 3,979.87

1/4 of 1942 Tax Unforgiven $ 46.10
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Tax for 1942-43 (1943 Tax plus

unforgiven 1942 Tax) $ 4,025.97

Less Tax Paid 00.00

Additional Tax $ 4,025.97

H 1/2 W 1/2

$ 2,012.99 $ 2,012.99

* Computations based on aggregate income on joint return basis.

Up to this point there is no disagreement between the Commissioner

and petitioners regarding either tax liability or method of computa-

tion; disagreement exists solely as to 1943 and 1944.

PETITIONERS' CONTENTIONS WITH RESPECT TO 1943*

1943 Joint Return Filed

Computation of Hypothetical Aggregate Income

Net Income Reported Loss $ (245.88)

Hypothetical Reduction of Net

Operating Loss Carry Forward

by reason of §107 Allocation.... 4,508.90

§107 Income Allocable to 1943.... 9,658.87

t,167.77

Less Loss 245.88

Total community income alloca-

ble to 1943 for §107 compu-

tation S13,921.89

Divide Equally Between H and W
H W

Hypothetical 1943 income divided on sepa-

rate return basis $ 6,960.95 $ 6,960.94

Hypothetical 1943 tax on separate return

basis 1,596.63 1,596.63

Unforgiven 1942 tax (S46.10) 1/2 to each.... 23.05 23.05

Hypothetical 1942-43 tax on separate re-

turn basis S 1,619.68 S 1,619.68

Less tax paid 00.00 00.00

Additional Tax _ $ 1,619.68 $ 1,619.68
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Comparison

1942-43 tax on joint return basis $ 4,025.97

1942-43 aggregate tax on separate return basis 3,239.36

Tax Saving $ 786.61

* Computations based on equal division of income on separate return

basis.

COMMISSIONER'S CONTENTIONS WITH RESPECT TO 1944*

1944 Joint Return Filed

Net Income Reported $ 2,595.39

Tax Paid 306.00

§107 Income Allocable to 1944.... 9,658.87

Hypothetical 1944 Income $12,254.26

Hypothetical 1944 Tax 3,249.25

Less Tax Paid 306.00

Additional Tax $ 2,943.25

H 1/2 W 1/2

$ 1,471.63 $ 1,471.63

PETITIONERS' CONTENTIONS WITH RESPECT TO 1944**

1944 Computation of Hypothetical Aggregate Income

Net Income Reported $ 2,595.39

§107 Income Allocable to 1944.... 9,658.87

Total community income allocable

to 1944 for §107 computation....S12,254.26

Divide Equally Between H and W
Hypothetical 1944 income divided on sepa- H W

rate return basis $ 6,127.13 $ 6,127.13

Hypothetical 1944 tax on separate return

basis 1,286.86 1,286.86

Less tax paid (S306.00) 1/2 to each 153.00 153.00

Additional Tax $ 1,133.86 $ 1,133.86

* Computations based on aggregate income on joint return basis.

** Computations based on equal division of income on separate re-

turn basis.
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Comparison

1944 additional tax on joint return basis $ 2,943.25

1944 additional tax on separate return basis 2,267.72

Tax Saving $ 675.53

Tax Saving re: 1943 786.61

Tax Saving re: 1944 675.53

Total $ 1,462.14

Step 8:

TOTAL HYPOTHETICAL ADDITIONS TO TAXES FOR PRIOR YEARS

Petitioners' The ory Commissioner's Theory

To H To W Total ToH ToW Total

1937 9.11 9.11 18.22 9.11 9.11 18.22

1938 none none

1939 2.69 2.69 5.38 2.69 2.69 5.38

1940 28.75 28.75 57.50 28.75 28.75 57.50

1941 none none

1942 )

) 1,619.68 1,619,68 3,239.36 2,012.99 2,012.99 4,025.98

1943 )

1944 1,133.86 1,133.86 2,267.72 1,471.63 1,471.63 2,943.26

2,794.09 2,794.09 5,588.18 3,525.17 3,525.17 7,050.34

Step 9: Add tax on 1945 income including 1945 portion of §107 income

and excluding §107 income allocable to prior years. (From Step 6.)

3,011.08 3,011.08 6,022.16 3,011.08 3,011.08 6,022.16

5,805.17 5,805.17 11,610.34 6,536.25 6,536.25 13,072.50

These figures show the petitioners' tax liability for 1945 as limited by the

provisions of I.R.C. §107.

Comparison

Commissioner's Theory $13,072.50

Petitioners' Theory 11,610.34

Difference $ 1,462.16



Commissioner of lyiternal Revenue 51

Exhibit ''A"—(Continued)

Step 10: Compare (1) tax attributable to Section 107 income received in

1945 taxed entirely as of 1945, with (2) tax attributable to such income as

hypothetically spread or allocated over the period of services.

(1)

(From Step 5)

H W Total

$9,908.00 $9,908.00 $19,816.00

(2)

(From Steps 6 and 8)

H W Total

Pet'r Com'r Pet'r Com'r Pet'r Com'r

$2,794.09 $3,525.17 $2,794.09 $3,525.17 $ 5,588.18 $ 7,050.34

Differences

$7,113.91 $6,382.87 $7,113.91 $6,382.83 $14,227.82 $12,765.66

These figures represent the tax savings effected by the tax limiting feature

of I.R.C. Section 107. As the tax attributable to Section 107 income is less

when computed on the basis of hypothetical allocation of such income

over the period of services than when computed as of 1945 without such

allocation, the correct 1945 tax liability is that computed on the allocation

basis, under the "shall not exceed" provision of I.R.C. Section 107(a).

[Title of Tax Court and Causes Nos. 28481^-2.]

OPINION

Section 107(a)—Computation of Taxes Attribu-

table to Prior Years.—Long-term compensation for

legal services of husband received in 1945 allocable

to years 1937-1945 under Section 107(a). The com-

pensation and all other income for all years involved

is community income, one-half of which is the in-

come of each spouse for income tax purposes. Sep-

^ Consolidated with this proceeding is Helen L.

Ford, Petitioner, Docket No. 28482.
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arate returns were filed by each petitioner for 1937

and 1945; a single joint return was filed for the

other years. Each petitioner seeks to compute tax

attributable to '^ allocated" compensation for years

prior to 1945—i.e., 1943 and 1944—on the basis of

separate income; but no evidence is presented to

show individual, allowable deductions for 1943 and

1944. Held: That the computation, under the facts

presented, under section 107(a) of taxes attributable

to 1943 and 1944 was correctly computed by the re-

spondent on the basis of comparison of what the tax

would have been for each year if the "allocated"

part of the compensation had been included in the

"taxable unit" of the petitioners for the prior years

in question (on the basis of joint returns filed), with

the tax reported for the prior years.

Scott Fleming, Esq., for the petitioners.

R. G. Harless, Esq., for the respondent.

Opinion

Harron, Judge: The petitioners, husband and

wife, filed separate, individual income tax returns

for 1945. All of their income for 1945 is community

income, and each spouse reported his one-half

thereof in his separate, individual return. The re-

spondent has determined a deficiency for each peti-

tioner, part of which is in dispute. The question to

be decided arises under section 107(a) of the Code,^

^Sec. 107. Compensation for Services Rendered
for a Period of Thirty-Six Months or More and
Back Pay.

(a) Personal Services.—If at least 80 per centum
of the total compensation for personal services cov-
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and is whether the respondent has computed cor-

rectly under section 107(a) the aggregate of the

taxes attributable to the parts of long-term com-

pensation "allocable" to prior years. He has deter-

mined that the aggregate of the taxes attributable to

the long-term compensation "allocable" to prior

years is $3,525.17, for each petitioner. Each peti-

tioner contends that the aggregate is only $2,794.09.

The petitioners argue that the respondent's com-

putation is incorrect because he has proceeded upon

the premise that the tax attributable to long-term

compensation "allocable" to 1943 and 1944 is the

tax which would have resulted if the long-term com-

pensation had been included in the gross income of

the petitioners for 1943 and 1944 in the joint re-

turns which they filed for those years. The peti-

tioners contend that they have the right to make the

computation under section 107(a) on the basis of

the individual and separate income of each for 1943

and 1944, and that, for the purpose of the tax for

1945 on the long-term compensation, they should

not be required to make the computation under sec-

tion 107(a) on the basis of their aggregate income

for 1943 and 1944. In other words, the petitioners

ering a period of thirty-six calendar months or more
(from the beginning to the completion of such serv-

ices) is received or accrued in one taxable year by
an individual or a partnership, the tax attributable

to any part thereof which is included in the gross
income of any individual shall not be greater than
the aggregate of the taxes attributable to such part
had it been included in the gross income of such in-

dividual ratably over that part of the period which
precedes the date of such receipt or accrual.
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contend that the binding effect of their election to

file joint returns for 1943 and 1944 was limited to

the reporting of their income, and the computation

of taxes thereunder for 1943 and 1944, and has no

bearing or effect upon the computation of tax for

1945 for which year separate returns were filed.

There is no dispute about any of the facts. All of

the facts have been stipulated. We adopt the stipu-

lation of facts as our findings of fact and incorpor-

ate the stipulation herein by this reference. The

following facts are all of the facts which need to be

set forth for understanding of the issue:

The petitioners, husband and wife, are residents of

California. They resided there during the years

1937 through the taxable year, 1945. They filed their

returns for 1945 and for prior years with the col-

lector for the first district of California, on the

cash basis. The petitioners filed a single joint return

for each of the years 1938-1944, both years inclusive.

Each petitioner filed a separate individual return

for 1937 and for 1945. All of the income of the peti-

tioners for each of the years 1937-1945, both inclu-

sive, was community income, one-half of which was

the income of each spouse in each of the aforesaid

years.

The petitioner George K. Ford is a lawyer. In

1945 he received payment for legal services rendered

to clients over a period of more than 36 months

which was long-term compensation within the scope

of section 107(a) of the Code in the total amount of

$39,999.76. This compensation for services is com-
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munity income, and one-half or $19,999.88 is the in-

come of each petitioner.

The long-term compensation received in 1945 is

'' allocable" to the years 1937 through 1945, under

section 107(a) as follows:

Part Allocable Each Taxpayer's One-

Year to Each Year Half of Allocable Part

1937 $ 190.28 $ 95.14

1938 285.43 142.72

1939 1,834.39 917.20

1940 2,608.93 1,304.47

1941 2,608.93 1,304.47

1942 4,371.42 2,185.71

1943 9,658.87 4,829.44

1944 9,658.87 4,829.44

1945 8,782.64 4,391.32

Total $39,999.76

The net income (or loss) per the return filed for

each year 1937 through 1944, plus the ''allocation"

to each year of a part of the long-term compensa-

tion under section 107(a) are as follows:

Net Income Per

Return Plus Allocation

of Sec. 107(a) Compen-

Year sation

1937 $10,677.74*

1938 1,317.44

1939 2,926.90

1940 3,674.51

1941 (5,059.22)

1942 2,241.31**

1943 13,921.89**

1944 12,254.26

* Separate returns filed for 1937.

Adjusted for net loss carry-over from 1941.

The foregoing summarizes the facts. Before the

»
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issue can be understood, it is necessary to describe

the methods of the respondent and of the petitioners,

respectively, in arriving at the amount of each peti-

tioner's tax for 1945, applying section 107(a).

(A) The respondent, in determining the deficiency

for each petitioner for 1945, adopted the following

method for computing the taxes "attributable" to

the long-term compensation "allocable" to each

year prior to 1944. He computed the tax on the in-

come for each year as though the "allocable" part

of the long-term compensation received in 1945 has

been received in each prior year. In so doing, he

took the net income reported in a tax return for a

prior year; he added to that net income the "allo-

cable" part of the long-term compensation to get an

adjusted net income for the year; and he then ap-

plied the tax rates in effect for such year to the ad-

justed net income for the year which gave hun the

"correct tax liability" for that year. He then sub-

tracted the "tax disclosed by the original return"

from the "correct tax liability" to get the tax "at-

tributable" to the "allocated" part of the long-term

compensation. The following schedule gives the re-

sults of the respondent's computations:

1937 1939 1940 1943 1944

Correct tax $611.84 $5.37 $57.51 $4,025.97 $3,249.25

Tax, original return 602.73 306.00

Tax attributable to

"allocated" comp.$ 9.11 $5.37 $57.51 $4,025.97 $2,943.25

For the years 1938 and 1941, there was not tax

due under both the original return and the adjust-

ment under section 107(a). Because of the forgive-

ness feature of the Current Tax Payment Act, the
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years 1942 and 1943 were considered together and

the tax liability is shown for 1943 only.

Under the provisions of section 107(a), the tax

computations, although computed as if parts of the

long-term compensation had been received in earlier

years, are computations of the tax for the year in

which the long-term compensation is received, which

in this proceeding is 1945. The steps to be followed

in making the computations are set forth in section

29.107-1 of Regulations 111. We do not set forth

those steps here because there is no disagreement

between the parties about the provisions of the

regulation. It is necessary to point out, only, that

for each petitioner the "smaller" of the tax for

1945 applying section 107(a) is the tax computed on

each petitioner's net income for 1945, which includes

the part of the long-term compensation "allocable"

to 1945, i.e., $4,391.32, plus the aggregate amount

of the taxes "attributable" to the parts of the long-

term income "allocable" to each year prior to 1945.

See Regulations 111, page 339, section 29.107-1.^

^Regulations 111, Sec. 29.107-1 (p. 339): * * *

The tax for the current taxable year shall be the

tax for such year computed without including the

compensation for personal services in gross income,
plus (1) the amount of tax for such taxable year
attributable to such compensation (computed in ac-

cordance with the second preceding paragraph) or

(2) the sum of the taxes attributable to such com-
pensation had it been received in equal portions in

each of the calendar months included within the

part of the period of service which precedes the date
such compensation is received or accrued (computed
in accordance with the preceding paragraph),
whichever is the smaller.
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The respondent has determined that the correct

tax liability of each petitioner for 1945, applying

the provisions of section 107(a) is $3,011.08, the

amount of the tax on 1945 income (including part

of the long-term compensation)
;
plus the aggregate

of the taxes attributable to prior years, $3,525.17;

or a total tax for 1945 of $6,536.25. The respondent

obtained the figure $3,525.17 in the instance of each

taxpayer by dividing in half the tax which he found

to be attributable to the earlier years 1939, 1940,

1943, and 1944, for which years joint returns were

filed. Each petitioner filed a single return for 1937.

The following schedule illustrates the last step in

the respondent's computation:

Tax Attributable Tax of Each Taxpayer

Year to Prior Year for 1945

1937 $ 9.11 $9.11* $ 9.11

1939 5.37 2.69

1940 57.51 28.75

1943 4,025.97 2,012.99

1944 2,943.25 1,471.63

$3,525.17

* For each petitioner, for 1937, separate returns filed.

(B) The method, in applying section 107(a), used

by the petitioner George K. Ford, being the same as

that used by the petitioner Helen L. Ford, is de-

scribed at this point, and George K. Ford is now

referred to as the petitioner. The necessary explana-

tion is shortened by taking the year 1944 as an ex-

ample. As has been noted above, the net income per

the return for 1944, which was a single joint return,

was $12,254.26, after making the adjustment for the

purposes of section 107(a) of adding part of the
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long-term compensation "allocable" to 1944, $9,-

658.87, to the net income, $2,595.39, which was re-

ported on the joint return. The petitioner started

with the adjusted net income for 1944 in the amount

of $12,254.26 ; he divided that in half, obtaining the

figure $6,127.13 as what he alleges his individual net

income for 1944 would have been on the basis of

reporting his separate income in a separate in-

dividual return for 1944. (It is questionable whether

$6,127.13 in fact was his individual net income for

1944.) He then applied the 1944 tax rates to his

hypothetical net income for 1944, and found a tax

of $1,286.86. The tax reported and paid for 1944,

under the joint return, was $306. The petitioner

divided that tax by two (one-half to himself), $153;

subtracted that from the tax "attributable to 1944"

under his method, $1,286.86, and arrived at his tax

for 1944 "attributable" to compensation allocated

to 1944, or $1,133.86. The following sets forth in

schedule form what has been stated above:

George K. Ford Helen L. Ford

Hypothetical 1944 income divided on

separate return basis $6,127.13* $6,127.13*

Hypothetical 1944 tax on separate

return basis 1,286.86 1,286.86

Less tax paid, $306, 1/2 to each 153.00 153.00

Tax "attributable" to 1944 part of long-

term income $1,133.86 $1,133.86

* Equal division of reconstructed net income, $12,254.26, for 1944,

under sec. 107(a)

.

The foregoing constitutes the necessary descrip-

tion of the respective methods and computations of

the respondent and of the petitioners in applying
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section 107(a). One additional bit of descriptive de-

tail and of explanation of the dispute is necessary.

The petitioners agree with respondent that the tax

*' attributable" to the 1937 part of the section 107(a)

income is $9.11 for each. In principle, they dispute

respondent's computation for each year thereafter,

except 1945, but the amounts of the taxes "at-

tributable" to 1939 and 1940 are so small that the

issue as to those two years has, in effect, been

waived, and only the respondent's computations for

1943 and 1944 are challenged. Accordingly the re-

spective computations of the respondent and of the

petitioners of the taxes ''attributable" to the parts

of the long-term compensation "allocated" to the

earlier years, the tax for 1945, without such taxes,

and the total tax of each taxpayer for 1945, apply-

ing section 107(a) are as follows:

Respondent's Computa- Petitioner's Computa-

tion for each petitioner tion for each petitioner

Tax for 1945 without the Sec. $3,011.08 $3,011.08

107(a) additions (a) (b)

Tax attributable to prior years.... 3,525.17 2,794.09

(a) Respondent's Tax for (b) Petitioner's Tax for

Each Prior Year Each Prior Year

1937 $ 9.11 $ 9.11

1939 2.69 2.69

1940 28.75 28.75

1943 2,012.99 1,619.68

1944 1,471.63 1,133.86

$3,525.17 $2,794.09

Discussion of the Issue

It is to be observed that although the petitioner's

entire argument is that in applying section 107(a)
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in making the computation of the total tax for 1945,

for which year each petitioner filed a separate in-

dividual return, each taxpayer is entitled to dis-

regard the fact that for the earlier years, (except

1937), a joint return was filed, under which the

husband and wife elected to have their respective

incomes combined and taxed as a '' taxable unit"

and that each taxpayer is entitled to take his sep-

arate income for each prior year in the same way
as if separate returns had been filed for each prior

year, and compute the section 107(a) tax '' at-

tributable
'

' to each prior year on that basis ; in fact,

the petitioners have not done so. For example, we

do not know what the separate individual deductions

of George Ford were for 1943 and 1944, which must

be known in order to get his individual net income.

We may assume that his gross income for 1944 was

the same as his wife's, because it has been stipulated

that all of their income for 1944 was community

income. Under section 161(a) of the Civil Code of

California the earnings of spouses after 1927 are

community income; and the rule is, for Federal

income tax purposes, that one-half of the community

income is the income of each spouse. United States

vs. Malcolm, 282 U.S. 792; United States vs. Petti-

grew, 81 F. 2d 666; O'Rourke vs. Commissioner, 81

F. 2d 668 ; Leslie A. Sutor, 17 T.C. 64, 67, 68. But,

each spouse, if he elects to file a separate return,

may take only the deductions which, under the Code,

may properly be taken from his individual income.

We cannot assume in this proceeding that Helen

Ford had the identically same allowable deductions
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in 1943 and 1944 as George Ford. The petitioners

did not get the alleged tax attributable to 1944,

$1,133.86, by applying their own theory. Instead,

they have followed a hybrid method under which

they took the net income for 1944, resulting from

off-setting combined deductions against combined

income, computed on the basis of a joint return,

which they then arbitrarily divided in half in order

to apply the tax rates which would be applied on

the basis of a single return.

Since the petitioners have not in fact applied the

theory which they contend is proper, under section

107(a), we cannot approve their respective com-

putations of the taxes "attributable" to the earlier

years. It follows that the respondent's computations

and the resultant determinations of deficiencies must

be sustained.

But more must be said about the issue presented.

It is perfectly true that in applying section 107(a)

prior tax years are not opened, and the tax for prior

years is not revised. The computations made in ap-

plying section 107(a) constitute only the measure

of the tax for the year in which the long-term com-

pensation is received, 1945 in this case. Section

107(a), in effect, has to do with adjusting tax rates

for the taxable year so as to relieve a taxpayer from

having to pay a tax on "bunched" income for one

year at higher surtax rates. Federico Stallforth, 6

T.C. 140, 158. Since, in applyling section 107(a),

prior years are not being opened, the rule about
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the binding effect* with respect to the year for

which the taxpayer elects to report income in either

a joint or a separate return appears to be imma-

terial, and one that does not come into play in

applying section 107(a). Without passing upon this

point, nevertheless, the petitioners have entirely

overlooked another rule. See Helvering vs. Janney,

311 U.S. 189; and Taft vs. Helvering, 311 U.S. 195.

It was held in the Janney and Taft cases that the

deductions of the spouses who file a single joint re-

turn may be treated in ways which have a different

result taxwise than when separate returns are filed,

and from the conclusions reached in those cases, it is

apparent that the petitioners have erred, under their

theory, in not introducing the facts here about their

separate deductions in years prior to 1945, if it is

proper for each to reconstruct income and tax for

earlier years on an individual basis. The Supreme

Court held in the cited cases that under a joint re-

turn the combined incomes of the spouses is a tax-

able unit, and that it is proper to offset the com-

bined deductions of the spouses against the com-

bined income of the spouses.

In making the computations under section 107(a)

*Sec. 51(a) and (b) of the Code; I.T. 1372, I-l,

C.B. 228 (6/26/22); Rose vs. Grant, 39 F. 2d 340;
Champlin vs. Commissioner, 78 F. 2d 905; United
States vs. Pettigrew, 81 F. 2d 666; Binder vs.

Welch, 107 F. 2d 812 ; Lamb vs. Smith, 183 F. 2d
938; Desio Barbetti, 9 T.C. 1097; Walter M. Fergu-
son, Jr., 14 T.C. 846; T.D. 5687, C.B. -1, 1949, pp.
9, 23, amending sec. 29.51-1 (b) ; C.B. X-1, pp. 140,
141, Mim. 3859.
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of the tax "attributable" to the part of long-term

income "allocated" to each part of the period dur-

ing which services were rendered, the intendment

of section 107(a) is to arrive at the tax which, for

each prior year, the taxpayer would have paid if the

long-term compensation had been received ratably

in the years in which the services were rendered.

The question is: What would the taxpayer's tax

have been in an earlier year (1944 for example)

if the taxpayer had received in the earlier year the

part of the compensation for which services in that

year were rendered*? One answer obviously is that

the tax would have been the tax computed for the

earlier year upon the gross income adjusted for the

additional compensation, less all the deductions al-

lowable for that year. In considering the theory of

the petitioners, if the "taxable unit" for the earlier

year was the income less the deductions of one

spouse, there appears to be no problem. But if the

"taxable unit" for the earlier year was the cojpi-

bined income less the combined deductions of

spouses, several problems arise if the taxpayer

wishes to proceed as these petitioners contend they

may do, i.e., reconstruct the net taxable income of

a prior year on the individual basis. One problem

is that of the administrative burden upon the re-

spondent, under such procedure, to reconstruct not

only the separate income but all of the separate

deductions for the earlier year, where the taxpayer

had elected to file a single joint return for the

earlier year. Another problem can be seen to arise

from the taxpayer's side, the reverse of what the
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petitioners have attacked here. If such complete

reconstruction of the separate income and of the

separate deductions of one spouse for an earlier

year were to be undertaken, in applying section

107(a), it would work out, in some cases, that the

tax "attributable" to the section 107(a) income

"allocated" to an earlier year would be higher for

one spouse than for the other (which might be true

in this case if the petitioners had followed through

under their theory and truly reconstructed the net

taxable income of each spouse for 1943 and 1944 on

an individual basis), and some taxpayer might

validly object to a procedure which wholly disre-

gards the method of reporting a tax actually

adopted, the joint return, for the earlier year, in

applying section 107(a).

In this proceeding, we do not have enough facts

before us to know whether petitioners' theory is

sound or not. Therefore, we should not pass upon it.

But the rationale of the Janney and Taft cases

presents, at least, a strong indication that the peti-

tioners ' theory should not be approved because it in-

volves administrative inconvenience and burden, so

that the same reason for the rule about the binding

effect of an election to file a joint or a separate re-

turn, Rose vs. Grant, supra, appears to be present

here.

The issue presented involves construction of the

provisions of section 107(a). The petitioners have

not given sufficient attention to the language of the

section. We think that the provision in section 107

(a) reading
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the tax attributable to any part thereof which

is included in the gross income of any indivi-

dual shall not be greater than the aggregate of

the taxes attributable to such part had it been

included in the gross income of such individual

ratably * * * (Emphasis supplied.)

means the tax which would have been due for the

prior year upon the ''unit" of net taxable income

reported for that year, if the ''allocated" part of

the long-term compensation had been received or

accrued in that year. This construction of section

107(a) places the emphasis on the tax for the earlier

year, recomputed (only for the purpose of measur-

ing the tax for the year of receipt of the compensa-

tion) to take into account additional income. Section

107(a) contemplates the making of a comparison,

but when a comparison is made, the factors, or

units, to be compared must be alike in nature, if the

comparison is to be true. And so, under section

107(a), as we understand its terms, a comparison

is made of the tax which the taxpayer reported and

paid for an earlier year with a tax which is com-

puted on the same net taxable income for the earlier

year to which has been added part of long-term

compensation, theoretically "allocated" to the

earlier year. (In this proceeding the respondent has

so understood section 107(a).) Each tax, so found,

is truly comparable, and the difference between the

two taxes is then taken to be the tax "attributable"

to a part of the long-term compensation. (We do not

intend here to complicate the point by alluding to

other possible adjustments.) If the above under-
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standing of section 107(a) is correct, as we believe

it is, the theory of the petitioners is wrong.

The respondent's interpretation of section 107(a)

in this proceeding stands approved.

Reviewed by the Court.

Decision will be entered for the respondent.

Van Fossan, J., concurs in the result.

Promulgated May 23, 1952.

The Tax Court of the United States

Washington

Docket No. 28481

GEORGE K. FORD, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the determination of the Court, as

set forth in its Opinion promulgated on May 23,

1952, it is

Ordered and Decided: That there is a deficiency

in income tax for the year 1945 in the amount of

$1,159.29.

Entered May 23, 1952.

[Seal] /s/ MARION J. HARRON,
Judge

Served May 26, 1952.
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The Tax Court of the United States

Washington

Docket No. 28482

HELEN L. FORD, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,

Respondent.

DECISION

Pursuant to the determination of the Court, as

set forth in its Opinion promulgated on May 23,

1952, it is

Ordered and Decided: That there is a deficiency

in income tax for the year 1945 in the amount of

$1,159.29.

Entered May 23, 1952.

[Seal] /s/ MARION J. HARRON,
Judge

Served May 26, 1952.
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[Title of Tax Court and Causes Nos. 29481-2.]

MOTION FOR REHEARINO, RECONSIDERA-
TION, AND REVISION OF OPINION

AND DECISION

To John W. Kern, the Honorable Chief Judge, and

to the Honorable Associate Judges of The Tax

Court of the United States:

Petitioners hereby move that The Tax Court of

the United States grant a rehearing in the above

entitled proceedings and reconsider and revise its

opinion and decision rendered herein. The grounds

for this motion are as follows:

1. The opinion and resulting decision are in their

present form grossly unfair to the petitioners and

to their counsel in that:

A. The opinion and presumptively the decision

are based primarily upon a misunderstanding of the

facts.

B. The opinion and presumptively the decision

are based primarily upon an issue which counsel

for petitioners and for the Commissioner of In-

ternal Revenue, acting reasonably and in good faith,

did not believe was in the case, and which, under

a proper analysis of the record and briefs, was not

in the case.

C. The opinion and decision penalize petitioners

and disparage their counsel for good-faith coopera-

tion in the expeditious handling of Tax Court busi-

ness by working out a complete stipulation of facts

sufficient to present the issues actually in contro-
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versy between the parties and the Commissioner of

Internal Revenue without encumbering the record

or burdening the court with presentation of evidence

not essential to the disposition of such issues actually

existing between the parties.

D. The opinion and presumptively the decision are

based secondarily upon legal authorities not cited

or argued by counsel for either party, and not

relevant to the issues actually presented to the court

on the basis of stipulated facts and the record

properly before the court.

E. The opinion, without justification, accuses

counsel for petitioners of not having carefully read

the statutes involved, despite extensive and detailed

statutory construction argument in petitioners'

brief not answered, analyzed, or even alluded to in

the opinion.

F. The opinion disparages counsel by implying

that the legal and factual presentations have been

entirely inadequate, without giving the slightest

recognition to the arguments made and authorities

cited in favor of petitioners' position.

Argument in Support of Motion

Petitioners' counsel realize that the Tax Court

has a responsibility to decide cases in accordance

with law and is not bound to limit its consideration

to points and issues argued by counsel. Petitioners

further realize that the Tax Court cannot be re-

sponsible for developing evidence necessary to

proper consideration and disposition of the case.

And, of course, the Tax Court is not required to
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answer in an opinion every contention or argiunent

made by a petitioner.

But a Tax Court judge is bound to observe stipu-

lated facts and is not free to disregard the record

presented.

Petitioners' counsel submit (and believe that a

majority of the members of the court, regardless of

the possible views of certain individual members,

will agree) that reasonable respect for counsel for

petitioners and counsel for the Commissioner of

Internal Revenue and proper exercise of the judicial

function require that the court be most meticulous

in examining a record and analyzing briefs and au-

thorities before either concluding that a bona fide

full stipulation of facts is insufficient to permit a

decision on the issues argued by counsel or disposing

of the case wholly or in part on grounds not argued

by coimsel. And most extraordinary circumstances

must exist to justify disposing of a case on grounds

inconsistent with a stipulation.

Furthermore, before casting aspersions at coun-

sel enrolled to practice before the Tax Court, any

judge thereof as a matter of ordinary courtesy

should carefully analyze the circumstances to deter-

mine whether the act or omission giving rise to such

aspersion is reconcilable with reasonable standards

of tax practice.

If the members of this court examine the record,

briefs, and opinions in the light of the foregoing

considerations, petitioners' counsel are confident

that the court will realize that the decision has not

been soundly reached, and that, regardless of what
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decision may be ultimately correct as a matter of

law, the opinion should be withdrawn or at least

revised.

The ''Deduction Issue"

The ground of decision principally relied on in

the opinion may be called ''the deduction issue."

The circumstances surrounding this supposed issue

will now be examined. In order to clarify the prob-

lem, the difference between the issues presented to

the court and those relied on in the opinion, and

the manner in which the issues arose deserve at-

tention.

As the first step giving rise to this controversy,

petitioners filed separate income tax returns for

the calendar year 1945,' in which they divided their

income equally between them—as was their right

under the stipulated facts. (Stipulation, paragraph

2.) In so doing, and on the returns filed, petitioners

spread the part of this income which was section

107 income back over the years to which it was

legally attributable. Their method of hypothetical

recomputation of taxes attributable to prior years

appeared as a schedule to the return.

After usual administrative proceedings including

examination of relevant prior year returns, the Gov-

ernment caused a notice of deficiency (90-day letter)

to be issued in which certain adjustments in the

'It is important to bear in mind that 1945 is the

only year involved in these proceedings, and that

petitioners' tax liability for 1945 is the only tax

liability before the court.
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1945 income tax returns as filed were made and tax

liabilities were recomputed.

At this point (disregarding certain adjustments

not in any way involved in this controversy^), the

only difference between the tax asserted in the 90-

day letter and that disclosed by the taxpayers' re-

turns arose from the different theories of spreading

107 income to prior years—the Government's joint

return theory and the taxpayers' separate return

theory. The taxpayers' separate return theory was

that which taxpayers had used in filing their 1945

returns. No question regarding their method of com-

putation under such separate return theory or the

amount of tax liability resulting therefrom was

raised by the 90-day letter. Note particularly that

no issue regarding allocation or division of prior

year personal deductions was raised. That is to say,

the 90-day letter (which is in the record as an ex-

hibit to the petition) did not in any way make an

issue of the petitioners' handling of deductions for

prior years.

In this state of the record, taxpayers filed a peti-

tion directed solely to the question of whether they

were entitled to follow the separate return method

of recomputation (as per the returns filed for 1945)

or whether they were bound to follow the joint re-

turn method proposed by the Government.

The Government then filed an answer to the peti-

^ Additional interest, income, and disallowance of
certain business deductions for lack of substantia-
tion.
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tion denying the allegations of the petition material

to the right of taxpayers to adhere to the separate

return system used in their 1945 returns.

It is of the utmost importance to note at this

point that no problem of prior year deductions or

the allocation thereof was raised or suggested by the

90-day letter, by the petition, or by the answer. The

issue involved was solely the right of the petitioners

to use the separate return method of 107 computa-

tion, and there was no issue as to the amount of tax

liability resulting from the use of such method.

This is established by the foregoing considerations,

by the express terms of the stipulation of facts

(Stipulation, paragraph 7), and by agreement be-

tween counsel as to computations, which agreement

is reflected in the briefs. (Petitioners' Opening

Brief, Exhibit A, Respondent's Brief, page 17-18,

Petitioners' Reply Brief, page 1.)

The rather elaborate computations in Exhibit A
to Petitioners' Opening Brief, and the more ab-

breviated computations in Respondent's Brief were

included at the express request of the judge hearing

the case. When the case was originally called for

submission March 19, 1951, owing to the highly

technical nature of the issues, the difficulty of fol-

lowing oral explanation in open court, and the press

of other Tax Court business, the judge suggested

that counsel meet with the judge in chambers at

some later date to discuss the case and explain the

issues. Both counsel agreed to this suggestion, and

accordingly on April 3, 1951, judge and counsel
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spent about one-half hour in chambers. At this time

the facts and issues were explained by counsel, with-

out disagreement, the divergent theories were pre-

sented, and questions by the judge were answered.

The judge indicated a full understanding of the

facts and issues, and expressed satisfaction with

the manner of presentation. However the judge

suggested that it would be of assistance to the court

if counsel would submit, either as part of their

briefs or as a joint exhibit, a set of computations

showing the steps involved and the points of dis-

agreement. Both counsel intended to join in pre-

paring and submitting the requested computations.

However difficulties of making mutually satisfactory

appointments, and time pressure prevented this.

But each counsel included a set of computations in

the respective briefs, and there was no disagree-

ment regarding such computations. In substance the

computation methods and results of the divergent

theories were stipulated to, and the question pre-

sented was purely one of law.

Therefore the court at no time had before it the

necessity of making a computation of petitioners'

tax liability, or any other problem involving the

necessity of knowing what prior year deductions

were and how they were allocated.

Of course, the problems involved in prior year

deduction allocation were appropriate hypothetical

problems for the Government to raise in its brief,

or for the Tax Court to consider in arriving at its

decision, but there was no necessity as the issues
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were developed in this case for the petitioners to

introduce evidence on this subject. The purely legal

question of whether or not the possibility of revis-

ing prior year deductions and changing the alloca-

tion thereof between the parties constitutes a suf-

ficient consideration to require a decision in favor of

the Government can obviously be fully argued and

discussed in an abstract or hypothetical way without

reference to the facts of any specific case. That is

to say, it is purely a legal and policy consideration

argument. The presence of evidence regarding prior

deductions and allocation in the record would have

served merely to permit the court to make a re-

computation of petitioners' tax liability in the event

that there was any issue in the case regarding the

amount of petitioners' tax liability under petition-

ers' theory. As that was not involved, evidence of

treatment of deductions in prior years was unnec-

essary, and in any event any problem possibly

involved could have been appropriately handled by

a recomputation under Rule 50.

In addition to these considerations, others more

immediately involved in this case show the unfair-

ness of the disposition made by the court.

This was a fully stipulated case, the stipulation

having been made pursuant to Tax Court Rule 31,

and in a good-faith effort to cooperate with the

court in its effort to secure submission of cases on

stipulation to the fullest possible extent, in order

to save trial time and the burden on the court of

reviewing records imnecessarily. Therefore stipula-
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tion procedure and the appropriate attitude of the

court toward stipulated cases becomes important.

With the issues framed by the 90-day letter, peti-

tion, and answer, as above discussed, counsel for

taxpayers and for the Commissioner met and dis-

cussed the case thoroughly, with all returns and

other possibly pertinent documents available to both

counsel. There was no real factual dispute, and, ac-

cordingly, both counsel devoted their attention to

preparing a stipulation which would present the

facts relevant to the issues between them as clearly

and concisely as possible without reference to mat-

ters not material to the actually existing issues.

In the light of the opinion and decision in this

case, tax practitioners might well be advised to in-

clude in a stipulation all facts available to them and

conceivably of any possible benefit to them under

any aspect of the case, or refuse to stipulate. This

would be very inefficient for practitioners and quite

burdensome to the court, but it may be necessary,

because it is evidently impossible to tell when the

court will assume the existence of issues not present

and conclude that a practitioner is out of court for

failure to present evidence on such assumed or sup-

posed issues.

The prior year tax returns were, of course, avail-

able and could have been introduced into the record

by stipulation, but, in view of the controversy ex-

isting between counsel and the points on which they

differed, the introduction of such returns were quite

unnecessary and would have served only to encum-
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ber the record. It therefore appeared to both counsel

to be inconsistent with the appropriate attitude to-

ward presenting a case by stipulation.

Obviously, counsel, in the light of the 90-day

letter, petition, and answer, and the controversy

actually existing between them, deemed facts re-

garding prior year deductions to be surplusage. Of

course, prior year deductions could have been an

issue in another and different case also involving

petitioners' separate return theory under section

107, but this was not another and different case.
t

The court might wonder why the amount and dis-

tribution between the parties of personal deductions

was not presented or regarded as in issue, and

might have concluded that this apparent question

was most easily answered on the assumption that

standard deductions had been claimed, that prior

year taxes had been computed according to the tax

table, or that the deductions were conceded by the

Government to be equally distributable between the

parties in accordance with the general rule that if

community income is taxed one-half to each spouse,

itemized deductions must be similarly divided.^ With

" This rule was originally propounded in O.D. 909,

C.B. June 1921, p. 254, and has been approved by
the Tax Court as recently as 1951. Sutor vs. Com-
missioner (1951) 17 T.C. 68. See also Bishop vs.

Commissioner (CCA. 9th 1945) 152 F(2d) 389,
reversing 4 T.C. 588; Stewart vs. Commissioner
(CCA. 5th 1938) 95 F(2d) 821, affirming 35 B.T.A.
406. Of course there are exceptions to this general
rule. (Both the rule and exceptions are illustrated
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such legal rules and reasonable assumptions avail-

able to explain a seeming gap in the evidence in a

case fully stipulated and in which the deduction

issue was not raised in any way by the Government,

the judge hearing the case elected to ignore the legal

rules and make the one least likely assumption

—

that in the prior year returns personal deductions

had been claimed and itemized, and that such per-

sonal deductions were, contrary to the well estab-

lished general rule, not properly equally distribu-

table between the parties—and on this ingenious

and imaginative basis criticizes counsel for failing

to meet a burden of proof.

Even assuming that a judge, in a fully stipulated

case was acting appropriately in searching for and

relying on such a remote and speculative hiatus,

there is no justification for overlooking evidence in

the record tending to fill the gap. In this connection

the record deserved meticulous examination, which

examination would have revealed the following:

in Clemens vs. Commissioner (1947) 8 T.C. 121.)

However it is carrying burden of proof to a fan-

tastic extreme to require a petitioner to prove that
he does not fall within an exception to a well es-

tablished general rule in connection with a matter
not in issue.

Petitioners' computations herein were made sub-
stantially in accordance with O.D. 909, cited supra.
That is, aggregate net income was determined and
equally divided. Absent action by the Commissioner
raising an issue in this connection, such treatment
should have been accepted, consistently with the
general rule and the spirit and intent of the stipu-
laticM.
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The only prior years actually in controversy are

1943 and 1944. The stipulation of facts shows

:

"3. Petitioners are on the cash basis, and their accounting period is

the calendar year. For the calendar years 1942, 1943, and 1944 peti-

tioners filed joint returns reporting the aggregate income actually

realized by them in each of such years, as follows:

Loss

"1942 (Loss resulting from business deductions and

loss carryover) ($4,739.04)

Loss

"1943 (Loss resulting from business deductions and

loss carryover) ($ 245.88)

Income

"1944 $2,595.39

"At the time said returns were filed there was no financial or tax ad-

vantage to filing separate returns for such years."

It thus appears without dispute or question that

the 1943 loss resulted from business deductions and

loss carryover. As this was the loss appearing on

the 1943 return (see Exhibit B to 90-day letters),

the record unquestionably establishes that no per-

sonal deductions were involved with respect to 1943.

Accordingly, whatever else may be said for or

against the opinion, it is clearly and unquestionably

in error in the light of facts established by the

record in saying or intimating that there was any

failure of proof with respect to 1943.

The attention of the court is further directed to

paragraph 5 of the stipulation, and especially to the

following language therein:

u* * * petitioners computed the additional tax

attributable to the taxable years 1942, 1943, and

1944 on the basis of what their tax would have been

had they filed separate returns for such years, each
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reporting one-half of the Section 107 income at-

tributable to each of said years."

It is respectfully urged that a stipulation of facts

should be fairly and impartially construed in ac-

cordance with the evident intention of the stipulat-

ing parties, and that under such standards the only

reasonable construction of the foregoing language is

that petitioners' recomputation for prior years

showed properly what their tax would have been

on the separate return basis, taking proper account

of deductions.

Finally, it was stipulated:

"The sole issue involved in these proceedings is

whether in reporting the aforesaid Section 107 in-

come in 1945, petitioners were bound to compute

their taxes on the basis of joint returns for the

calendar years 1942, 1943 and 1944, or whether

petitioners were entitled, in computing their 1945

taxes under the relief provisions of Internal Rev-

enue Code Section 107, to adopt the more favorable

method of making the necessary prior year com-

putations on the basis of separate returns for said

prior years."

Thus, on the stipulated facts, it is incontrovert-

ible that all evidence pertinent to 1943 was in the

record, and it is only fair to conclude that whatever

the facts may have been regarding 1944 deductions,

the computation made by the petitioners on their

returns were proper insofar as such deductions were

concerned. No problem of the treatment of deduc-

tions was involved in the case.
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Furthermore, a reasonably careful examination of

the record—the sort of examination which, it is sub-

mitted, a judge should certainly make before con-

cluding that a stipulation of all facts does not

properly present the case, and that a decision on

grounds of failure to meet burden of proof is neces-

sary—would reveal that in computations with re-

gard to 1944 the Commissioner in Exhibit B to

the 90-day letter allowed the standard deduction,

whereas with respect to 1943 no such standard de-

duction was taken into account. Said exhibit con-

tains the following tabulation:

1943 1944

"Net income per return S( 245.88) $2,595.39

Add:

Operating loss carry-over 1941 4,508.90

Allocation of Section 107 compensation.... 9,658.87 9,658.87

Income as adjusted 13,921.89 12,254.26

Less: Standard deduction 500.00

11,754.26"

I

As has been indicated above, the record shows

that no personal deductions, standard or otherwise,

were taken with respect to 1943. Exhibit B and the

stipulation of facts (stipulation, paragraph 3) show

that the income per return filed for 1944 was $2,-

959.39. Though personal deductions claimed or taken

for 1944 are not shown, the income figures involved

and the fact that on recomputation the standard

deduction was allowed strongly indicate that the

automatic standard deduction implicit in the low in-

come tax table was used in 1944. In any event, it is

clear that the 90-day letter would allow use of the
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standard deduction for 1944, and, therefore, it seems

beyond dispute that there was never involved any

factual question of the effect of 1944 personal de-

ductions, or possible changes thereof.

Both petitioners' brief and the Government's

brief set forth methods of computation and tax

liability resulting, vdthout dispute, pursuant to re-

quest of court, as above discussed. As a matter of

fact the tax liabilities resulting from petitioners'

theory were, through the courtesy of Government

counsel, computed by the audit section of the Tech-

nical Staff. The computations, in fact, allowed no

personal deductions with respect to 1943, in which

year no personal deductions had been claimed, and

allowed standard deductions with regard to 1944 in

accordance with the position taken by the Govern-

ment in the 90-day letter.

The Government did not brief, even hypothetic-

ally or in the abstract, the effect of possible situa-

tions in which recomputation of prior year per-

sonal deductions might be necessary.^ Petitioners

did not brief this point, first, because it was not

factually involved in petitioners' case, and second,

because petitioners' counsel did not feel it necessary

to assume the burden of answering all possible

speculative arguments which counsel for the Com-

^Note that regardless of what recomputation ad-
justments are made with respect to prior year per-
sonal deductions under section 107, the tax liability

for prior years is never affected. Such computations
merely furnish the measure of a tax liability for the
current year.
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missioner might have made, but in the exercise of

their judgment as advocates, did not.

The net effect is that the principal grounds of

the Tax Court decision involve only factual mis-

statement and consideration of legal points on the

court's own initiative, without the assistance of

briefing by counsel. Such decision obviously rests on

a shaky foundation and should be reconsidered. In

this connection, and in the light of the foregoing

discussion the court's attention is particularly di-

rected to the following statements in the opinion:

''There is no dispute about any of the facts. All

of the facts have been stipulated. We adopt the

stipulation of facts as our findings of fact and in-

corporate the stipulation herein by this reference.

The following facts are all of the facts which need

to be set forth for understanding of the issue :
* * * "

''The petitioner started with the adjusted net in-

come for 1944 in the amount of $12,254.26; he

divided that in half, obtaining the figure $6,127.13

as what he alleges his individual net income for

1944 would have been on the basis of reporting his

separate income in a separate individual return for

1944. (It is questionable whether $6,127.13 in fact

was his individual net income for 1944.)"

"It is to be observed that although the petitioner's

entire argument is that in applying section 107(a)

in making the computation of the total tax for

1945, for which year each petitioner filed a separate

individual return, each taxpayer is entitled to dis-

regard the fact that for the earlier years, (except

1937), a joint return was filed, under which the
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husband and wife elected to have their respective

incomes combined and taxed as a 'taxable unit;'

and that each taxpayer is entitled to take his sep-

arate income for each prior year in the same way
as if separate returns had been filed for each prior

year, and compute the section 107(a) tax 'attribu-

table' to each prior year on that basis; in fact, the

petitioners have not done so. For example, we do

not know what the separate individual deductions

of George Ford were for 1943 and 1944, which must

be known in order to get his individual net income. '

'

"But, each spouse, if he elects to file a separate

return, may take only the deductions which, under

the Code, may properly be taken from his individual

income. We cannot assume in this proceeding that

Helen Ford had the identically same allowable de-

ductions in 1943 and 1944 as George Ford. The

petitioners did not get the alleged tax attributable

to 1944, $1,133.86, by applying their own theory.

Instead, they have followed a hybrid method under

which they took the net income for 1944, resulting

from oif-setting combined deductions against com-

bined income, computed on the basis of a joint re-

turn, which they then arbitrarily divided in half in

order to apply the tax rates which would be applied

on the basis of a single return.

"Since the petitioners have not in fact applied

the theory which they contend is proper, under sec-

tion 107(a), we cannot approve their respective

computations of the taxes 'attributable' to the

earlier years. It follows that the respondent's com-
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putations and the resultant determinations of de-

ficiencies must be sustained."

"Without passing upon this point, nevertheless,

the petitioners have entirely overlooked another

rule. * * * It was held in the Janney and Taft cases

that the deductions of the spouses who file a single

joint return may be treated in ways which have a

different result taxwise than when separate returns

are filed, and from the conclusions reached in those

cases, it is apparent that the petitioners have erred,

under their theory, in not introducing the facts here

about their separate deductions in years prior to

1945, if it is proper for each to reconstruct income

and tax for earlier years on an individual basis."
u* * * ^^ would work out, in some cases, that the

tax 'attributable' to the section 107(a) income 'al-

located' to an earlier year would be higher for one

spouse than for the other (which might be true in

this case if the petitioners had followed through

under their theory and truly reconstructed the net

taxable income of each spouse for 1943 and 1944

on an individual basis), * * *"

"In this proceeding, we do not have enough facts

before us to know whether petitioners' theory is

sound or not. Therefore, we should not pass upon

it."

Except for the first, all of the foregoing state-

ments are without warrant in the record, or distort

the case and contain unfair implications regarding

petitioners' counsel. Though much of such language

is appropriate and not objectionable, the thread of

misstatement, distortion, and unfair imputation is
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so interwoven, that the whole is infected. Accord-

ingly, at the very least a general revision of the

opinion is required.

After devoting most of its attention to the de-

duction issue above discussed, the court goes on to

the legal issue of the construction of the provisions

of section 107(a), opening with the remark (opin-

ion, page 15) that ''the petitioners have not given

sufficient attention to the language in the section."

The opinion then goes on to discuss what "we
think * * * [certain] provisions in section 107(a)

mean," and proceeds to develop what may be called

the unit theory—that when a joint return is filed,

there is one "unit" of net taxable income, which is

the unit that must be referred to for all subsequent

computations involving the tax for such year.

It is noteworthy that from the point where the

construction of section 107(a) is first mentioned to

the end of the opinion, not a single authority is

cited and not a single reference is made to the

statutory construction arguments developed in the

petitioners' briefs. Though it may be that petition-

ers have not given sufficient attention to the lan-

guage of section 107(a), a fair examination of the

opinion and the briefs will show that petitioners'

counsel have given substantially more consideration

to that matter than does the opinion rendered in this

case. The construction for which petitioners contend

may be erroneous, but ordinary courtesy would seem

to require either that the court recognize and an-

swer or discuss the statutory construction argument
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and authorities which petitioners have made, or

that, if in its judicial wisdom it chooses not to do so,

it refrain from intimating that petitioners have not

done a reasonably thorough and careful job of

statutory analysis.

The opinion in its present form is the sort of

disposition which is causing practitioners to wonder

whether their clients will secure fair consideration

in the Tax Court, and is responsible for an increas-

ing feeling in the Tax Bar that clients who can

raise the money necessary to pay a disputed tax

prior to its final determination should generally re-

sort to the ordinary Federal courts. To the extent

that such opinions are permitted to stand the Tax

Court loses stature and fails in its natural function

of providing leadership in the administration of

justice in taxation.

It is not petitioners' intention in connection with

this motion to reargue or rebrief the case.

The opinion does not adequately consider the

legal points briefed. The additional authority cited

in the opinion are not directly relevant to the issues

involved, and serve only to suggest another aspect

of the administrative inconvenience argument,

which argument has been extensively discussed in

the brief.

In view of the fact that section 107 in its very

nature requires considerable recomputation and ne-

cessarily involves much administrative inconveni-

ence, and as the necessity of recomputation on the

basis of itemized and unequal personal deductions
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will rarely, and may never arise, the administra-

tive inconvenience argument lacks real weight. The

lack of weight is emphasized by I.R.C. Section

23 (aa) as amended by the Revenue Act of 1951,

which by permitting changes from standard to

itemized deductions, or vice versa, raises incompar-

ably greater administrative problems.

The construction of section 107 suggested by peti-

tioners can be feasibly administered, is consistent

with the language of the section and is necessary

to give the full measure of relief intended by the

statute. Therefore it should be adopted.

On the foregoing grounds, and for the foregoing

reasons petitioners pray that this motion be granted,

that the court rehear the case and take further

evidence if further evidence appears necessary,^

that the decision herein be reconsidered, and re-

* The case of Manchester Board and Paper Co. vs.

Commissioner (CCA. 4th 1935) 74 F(2d) 838,
strongly suggests that where the Tax Court adopts
a view of a case calling for evidence not apparently
necessary under the prior course of pleadings and
proof, further evidence should be called for. See
also Underwood vs. C.I.R. (CCA. 4th 1932) 56
F(2d) 67. This could seem particularly true where
a case is fully stipulated and there is no reason to
doubt that the supposedly necessary additional evi-

dence would be quickly furnished by stipulation.

With this practical alternative of requesting
further evidence, or rendering an opinion on the
legal issues involved and directing a Rule 50 com-
putation pursuant to such opinion, the unreason-
ableness and unfairness of the opinion and decision
herein becomes the more glaring.
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gardless of the decision ultimately reached on the

legal issue involved, that the opinion be withdrawn

or at least revised to conform to the facts in the

record and issues properly before the court.

Counsel for petitioners wish to make it emphatic-

ally clear that no disrespect whatsoever to this couii;

or any member thereof is intended by this motion.

Such motion is submitted in a sincere attempt to

be constructive by calling the entire court's attention

to what counsel consider to be important questions

of policy.

Dated: June 19, 1952.

Respectfully submitted,

/s/ ELI FREED,
/s/ EMMETT GEBAUER,
/s/ SCOTT FLEMING,

Counsel for Petitioners

Acknowledgment of Service attached.

[Endorsed] : T.C.U.S. Filed June 20, 1952.
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In the United States Court of Appeals

for the Ninth Circuit

Tax Court Docket No. 28481

GEORGE K. FORD, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

Tax Court Docket No. 28482

HELEN L. FORD, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION FOR REVIEW

Taxpayers, petitioners in this cause, by Eli Freed,

Emmett Gebauer, and Scott Fleming, counsel,

hereby file their petition for a review by the United

States Court of Appeals for the Ninth Circuit of

the decisions by the Tax Court of the United States

promulgated May 23, 1952, the opinion in which

matters is reported in Volmne 19 of the Reports

of the United States Tax Court, Opinion No. 46.

Said decision determined deficiencies in said peti-

tioners' federal income taxes for the calendar year

1945 as follows:

George K. Ford $1,159.29

Helen L. Ford 1,159.29

The decision determining said deficiencies was

rendered and entered May 23, 1952, after hearing
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by the Tax Court of the United States in San

Francisco, California.

Petitioners respectfully show:

I.

That petitioners in said Tax Court proceedings

were individuals residing in the City and County

of San Francisco, State of California.

II.

This petition for review is properly directed to

the United States Court of Appeals for the Ninth

Circuit in accordance with the provisions of the In-

ternal Revenue Code, Section 1141 (b) (1), in that

the tax returns with respect to which the asserted

liabilities arise were made to the Office of the Col-

lector of Internal Revenue for the First District of

California.

III.

Nature of the Controversy

The controversy involves the proper determina-

tion of the petitioners' federal income tax liability

for the calendar year 1945.

During a number of years preceding December

31, 1945, George K. Ford was engaged in the prac-

tice of law in San Francisco, California, and was

rendering legal services in connection with certain

matters with respect to which he received income

in 1945 attributable to services which he had ren-

dered for a period in excess of thirty-six calendar

months preceding the receipt of such income.

All of said income was community income of
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George K. Ford and Helen L. Ford under the laws

of the State of California.

During the calendar years 1942, 1943, and 1944^

George K. Ford and Helen L. Ford had received

relatively low incomes, such that there was in said

years no present tax advantage to their filing sep-

arate returns, as was their right by reason of the

community character of their income, and accord-

ingly joint returns were filed for said years.

Under the provisions of Internal Revenue Code

Section 107, George K. Ford and Helen L. Ford

were entitled, with respect to the income received in

the calendar year 1945, for services performed by

George K. Ford over a period exceeding thirty-six

calendar months, to compute their income tax lia-

bility for the calendar year 1945 under the limiting

provisions of said Internal Revenue Code Section

107, providing in substance that the tax attributable

to any part of such income shall not be greater

than the aggregate of the taxes attributable to such

part had it been included in gross income ratably

over the period during which it was earned.

George K. Ford and Helen L. Ford each filed

separate income tax returns for the calendar year

1945. In computing their income tax liability for

said years, they made the hypothetical computations

of income tax liability which would have resulted

in prior years had the income earned over a period

in excess of thirty-six months been received ratably

over the period during which it was earned, on the

basis of what the tax liability with respect thereto



94 George K. Ford and Helen L. Ford vs.

would have been had they filed separate returns for

such prior years.

Petitioners contend that they are entitled so to

compute their income tax liability for the calendar

year 1945.

Respondent contends that petitioners are ob-

ligated, in computing their income tax liability for

the calendar year 1945 under the provisions of In-

ternal Revenue Code Section 107, to make necessary

hypothetical prior-year computations on the basis

of the joint returns actually filed for such prior

years; and respondent asserted tax deficiencies for

the calendar year 1945 on the basis of said con-

tention.

IV.

The aforesaid assertion of tax deficiencies was

sustained by the Tax Court of the United States;

and petitioners, being aggrieved by the findings of

fact and opinion of said court and by its decision en-

tered pursuant thereto, desire to obtain a review

thereof by the United States Court of Appeals for

the Ninth Circuit.

V.

A motion for rehearing and reconsideration and

revision of opinion and decision was filed with the

Tax Court of the United States by air mail, special

delivery, on June 19, 1952. Said motion has not yet

been acted upon by the Tax Court of the United

States. The action of the Tax Court of the United

States with respect to said motion may render the

appeal herein taken unnecessary ; however, this peti-
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tion for review is being filed at the present time in

order to eliminate any question regarding the time-

liness of the petition mider the provisions of In-

ternal Revenue Code Section 1142 ; and it is respect-

fully requested that leave of court be granted to

supplement or amend this petition as appropriate,

depending upon the action of the Tax Court of the

United States on the aforesaid motion for rehear-

ing, reconsideration, and revision of opinion and

decision.

As the exact issues involved in the appeal and

the record necessary for the proper presentation

thereof cannot be ascertained until the Tax Court

acts on the aforesaid motion, petitioners respectfully

request leave of court to defer the designation of

contents of record on review until such time as the

Tax Court acts on the aforesaid motion.

Dated: August 21, 1952.

Respectfully submitted,

/s/ ELI FREED,
/s/ EMMETT GEBAUER,
/s/ SCOTT FLEMING,

Counsel for Petitioners

[Endorsed] : T.C.U.S. Filed Aug. 25, 1952.

[Title of Tax Court and Causes Nos. 28481-2.]

ORDER

On June 20, 1952, petitioners filed herein a Motion

requesting inter alia reconsideration and revision

of the Court's Opinion and Decision herein. Upon
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due consideration of matters set forth in said Motion

as a basis for reconsideration and revision of the

Court's Opinion and Decision, it is

Ordered: That said Motion insofar as it asks for

reconsideration and revision of the Court's Opinion

and Decision herein, be and it is hereby denied.

[Seal] /s/ JOHN W. KERN,
Chief Judge

Entered: Sept. 4, 1952.

Served: Sept. 8, 1952.

[Title of Tax Court and Causes Nos. 28481-2.]

ORDER
On June 20, 1952, petitioners filed herein a Motion

requesting inter alia rehearing in this proceeding.

Upon due consideration of the matters set forth in

said Motion as a basis for rehearing, it is

Ordered : That said Motion in so far as it requests

rehearing, be and it is hereby denied.

Dated: Washington, D. C, September 4, 1952.

[Seal] /s/ MARION J. HARRON,
Judge

Served: September 8, 1952.

[Title of Tax Court and Causes Nos. 28481-2.]

CERTIFICATE
I, Victor S. Mersch, Clerk of The Tax Court of

the United States, do hereby certify that the fore-

going documents, 1 to 28, inclusive, constitute and

are all of the original papers and proceedings on
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file in my office in the proceedings before The Tax

Court of the United States entitled: "George K.

Ford, Petitioner, vs. Commissioner of Internal Rev-

enue, Respondent, Docket No. 28481," and "Helen

L. Ford, Petitioner, vs. Commissioner of Internal

Revenue, Respondent, Docket No. 28482," and in

which the petitioners in The Tax Court proceedings

have initiated appeals as above nmnbered and en-

titled, together with a true copy of the docket en-

tries in said Tax Court proceedings, as the same

appear in the official docket book in my office.

In testimony whereof, I hereunto set my hand

and affix the seal of The Tax Court of the United

States, at Washington, in the District of Columbia,

this 2nd day of October, 1952.

[Seal] /s/ VICTOR S. MERSCH,
Clerk, The Tax Court of The

United States

[Endorsed]: No. 13569. United States Court of

Appeals for the Ninth Circuit. George K. Ford and

Helen L. Ford, Petitioners, vs. Commissioner of

Internal Revenue, Respondent. Transcript of Rec-

ord. Petition to Review a Decision of The Tax

Court of the United States.

Filed: October 6, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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SUPPLEMENTAL TRANSCRIPT OF
RECORD

In the United States Court of Appeals

for the Ninth Circuit

Tax Court Docket No. 28481

[Title of Cause.]

Tax Court Docket No. 28482

[Title of Cause.]

PETITION FOR REVIEW

Taxpayers, petitioners in this cause, by Eli Freed

and Emmett Gebauer, counsel, hereby file their peti-

tion for a review by the United States Court of

Appeals for the Ninth Circuit of the decisions by

the Tax Court of the United States promulgated

May 23, 1952, the opinion in which matters is re-

ported in Volume 18 of the Reports of the United

States Tax Court, Opinion No. 46, and also from

the order of said Tax Court of the United States

denying petitioners' motion for rehearing, recon-

sideration, and revision of said opinion and de-

cision, which order was entered September 4, 1952.

Said decision determined deficiencies in said peti-

tioners' federal income taxes for the calendar year

1945 as follows:

George K. Ford $1,159.29

Helen L. Ford 1,159.29

The decision determining said deficiencies was

rendered and entered May 23, 1952, after hearing

by the Tax Court of the United States in San

Francisco, California.
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Petitioners respectfully show:

I.

That petitioners in said Tax Court proceedings

were individuals residing in the City and County

of San Francisco, State of California.

II.

This petition for review is properly directed to

the United States Court of Appeals for the Ninth

Circuit in accordance with the provisions of the

Internal Revenue Code, Section 1141 (b) (1), in that

the tax returns with respect to which the asserted

liabilities arise were made to the Office of the Col-

lector of Internal Revenue for the First District of

California.

III.

Nature of the Controversy

The controversy involves the proper determina-

tion of the petitioners' federal income tax liability

for the calendar year 1945.

During a number of years preceding December

31, 1945, George K. Ford was engaged in the prac-

tice of law in San Francisco, California, and was

rendering legal services in connection with certain

matters with respect to which he received income in

1945 attributable to services which he had rendered

for a period in excess of thirty-six calendar months

preceding the receipt of such income.

All of said income was community income of

George K. Ford and Helen L. Ford under the

laws of the State of California.

During the calendar years 1942, 1943, and 1944,
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George K. Ford and Helen L. Ford had received

relatively low incomes, such that there was in said

years no present tax advantage to their filing sep-

arate returns, as was their right by reason of the

community character of their income, and accord-

ingly joint returns were filed for said years.

Under the provisions of Internal Revenue Code

Section 107, George K. Ford and Helen L. Ford

were entitled, with respect to the income received

in the calendar year 1945, for services performed

by George K. Ford over a period exceeding thirty-

six calendar months, to compute their income tax

liability for the calendar year 1945 under the limit-

ing provisions of said Internal Revenue Code Sec-

tion 107, providing in substance that the tax at-

tributable to any part of such income shall not be

greater than the aggregate of the taxes attributable

to such part had it been included in gross income

ratably over the period during which it was earned.

George K. Ford and Helen L. Ford each filed

separate income tax returns for the calendar year

1945. In computing their income tax liability for

said years, they made the hypothetical computations

of income tax liability which would have resulted

in prior years had the income earned over a period

in excess of thirty-six months been received ratably

over the period during which it was earned, on the

basis of what the tax liability with respect thereto,

would have been had they filed separate returns for

such prior years.

Petitioners contend that they are entitled so to
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compute their income tax liability for the calendar

year 1945.

Respondent contends that petitioners are ob-

ligated, in computing their income tax liability for

the calendar year 1945 under the provisions of In-

ternal Revenue Code Section 107, to make necessary

hypothetical prior-year computations on the basis

of the joint returns actually filed for such prior

years; and respondent asserted tax deficiencies for

the calendar year 1945 on the basis of said con-

tention.

IV.

The aforesaid assertion of tax deficiencies was

sustained by the Tax Court of the United States;

and petitioners, being aggrieved by the findings of

fact and opinion of said court and by its decision en-

tered pursuant thereto, desire to obtain a review

thereof by the United States Court of Appeals for

the Ninth Circuit.

V.

A motion for rehearing and reconsideration and

revision of opinion and decision was filed with the

Tax Court of the United States by air mail, special

delivery, on June 19, 1952. Said motion was denied

by written order of the said Tax Court of the

United States entered September 4, 1952. Peti-

tioners have heretofore filed a formal Petition for

Review in this matter dated August 21, 1952 and

filed with the Tax Court on August 25, 1952, which

prior Petition for Review was filed at said time in

order to eliminate any question regarding the time-
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liness of taxpayers' petition for review under the

provisions of Internal Revenue Code Section 1142. J

Dated: October 7, 1952.

Respectfully submitted,

/s/ ELI FREED,
/s/ EMMETT GEBAUER,

Counsel for Petitioners

[Endorsed] : T.C.U.S. Filed Oct. 10, 1952.

[Title of Tax Court and Causes ¥os. 28481-2.]

CERTIFICATE

I, Victor S. Mersch, Clerk of The Tax Court of

the United States, do hereby certify that the fore-

going documents, nmnbered 29 to 33, inclusive, con-

stitute and are all of the original papers and pro-

ceedings filed in my office in the above-entitled pro-

ceedings after the appeal record had been for-

warded, together with a true copy of the additional

docket entries in said Tax Court proceedings, as the

same appear in the official docket book in my office.

In testimony whereof, I hereunto set my hand and

affix the seal of The Tax Court of the United States,

at Washington, in the District of Columbia, this

21st day of October, 1952.

[Seal] /s/ VICTOR S. MERSCH,
Clerk, The Tax Court of the

United States
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[Endorsed] : No. 13569. United States Court of

Appeals for the Ninth Circuit. George K. Ford

and Helen L. Ford, Petitioners, vs. Commissioner

of Internal Revenue, Respondent. Supplemental

Transcript of Record. Petition to Review a Decision

of The Tax Court of the United States.

Filed: October 27, 1952.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.

In the United States Court of Appeals

for the Ninth Circuit

No. 13569

GEORGE K. FORD and HELEN L. FORD,
Petitioners,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

POINTS ON WHICH PETITIONERS
INTEND TO RELY

Petitioners intend to rely on the following points

in the prosecution of this appeal

:

1. The decisions of the Tax Court are not sup-

ported by the evidence and are contrary to the evi-

dence and stipulated facts, and the Tax Court erred

in relying on facts and assumptions not in evidence

and not supported by the evidence, and squarely

contrary to the stipulated facts.
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2. Since the Tax Court expressly adopted the

stipulation of facts between the parties as its find-

ings of fact, the decisons of the Tax Court are con-

trary to and inconsistent with the findings of fact

made by the Tax Court.

3. The Tax Court erred in interpreting and ap-

plying section 107(a) of the Internal Revenue Code,

which is a relief statute which should be, and con-

sistently has been, liberally construed in order to

carry out its purpose of limiting the tax with re-

spect to ''bunched" income to what the tax would

have been had such income been received propor-

tionately during the period of rendition of services.

4. The Tax Court erred in its determination that

the filing of joint returns for prior years by peti-

tioners was conclusive upon them with respect to

computations under section 107 of the Internal Rev-

enue Code for the tax year 1945, and that the filing

of such joint returns in prior years constituted a

binding election by petitioners for purposes of com-

puting their respective income taxes for the year

1945 pursuant to the computation provisions of

section 107 of the Internal Revenue Code.

5. Neither section 51 of the Internal Revenue

Code, nor the regulations and rulings related

thereto, nor court decisions applying such statute,

regulations, and rulings are controlling in the de-

termination that petitioners made a binding election

for purposes of computing their respective income

taxes for the year 1945 pursuant to the computa-

tions of section 107 of the Internal Revenue Code.

6. Income tax returns filed by petitioners for
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j)rior years are not the essential basis in any way

for computations of petitioners' income taxes for

the year 1945 under section 107 of the Internal

Revenue Code.

7. The Tax Court erred in failing to make a find-

ing to the eifect that petitioners' income taxes, as

computed and paid on their income falling within

the provisions of section 107 of the Internal Rev-

enue Code, were correctly prepared and computed

pursuant to petitioners' theory of the significance

and effect of their income tax returns for prior

years, regardless of whether the petitioners' theory

is legally correct or not.

8. The Tax Court erred in its determination that

there was not enough facts before that court for

the determination of whether petitioners' theory as

to the computations under section 107 of the In-

ternal Revenue Code was sound or not.

9. The decision of the Tax Court is based prim-

arily upon a failure to understand, a misunderstand-

ing, and a misinterpretation of the stipulated facts.

10. The decision of the Tax Court is based prim-

arily upon an issue which actually is not present

in the case.

11. The opinion and decision of the Tax Court

erroneously penalize petitioners and disparage their

counsel for good-faith cooperation in the expeditious

handling of this case before the Tax Court by

working out a complete stipulation of facts suf-

ficient to present the only issues actually in con-

troversy between the petitioners and the Commis-

sioner of Internal Revenue, without encumbering
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the record or burdening the court with presentation

of evidence not essential to the disposition of the

issues actually existing between the parties, and

stipulated to be the only issues existing between

them.

12. The opinion and decision of the Tax Court

are based upon legal authorities which are not

relevant to the issues actually presented to the court

on the basis of stipulated facts, and the record

properly before the court.

13. The Tax Court is bound to observe stipulated

facts, and is not free to disregard the record pre-

sented and assume the presence of factual issues

which are not actually present in the case and

which are contrary to the stipulated facts.

14. The Tax Court erred in its determination

that the stipulated record before the court did not

provide all essential and pertinent information re-

garding the individual deductions for income tax

purposes of petitioners for each of the years 1943

and 1944, respectively.

15. The Tax Court erred in its determination

that petitioners' theory as to the application of the

provisions of section 107(a) of the Internal Revenue

Code to the facts and circumstances of this case

should not be adopted because it would involve ad-

ministrative inconvenience and burden.

16. The decision of the Tax Court rests on clear

error of law and is clearly contrary to law.

17. The Tax Court erred in determining de-

ficiencies against the petitioners for the year 1945

instead of determining that there were no de-
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ficiencies with respect to petitioners' income taxes

for the calendar year 1945 pursuant to petitioners'

theory and computations under section 107 of the

Internal Revenue Code with respect to income re-

ceived in such year.

Dated: October 17, 1952.

/s/ ELI FREED,
/s/ EMMETT GEBAUER

Affidavit of Service by Mail attached.

[Endorsed]: Filed Oct. 18, 1952. Paul P. O 'Brien,

Clerk.




